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la In The 

UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


Seaboard & Western Airlines, Inc., 

Petitioner, 
vs. 

Civil Aeronautics Board, 

Respondent . 


Petition for Judicial Review of an Order of the 
Civil Aeronautics Board 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Cir¬ 
cuit: 

Seaboard & Western Airlines, Inc., presents this petition 
for judicial review of an order of respondent, Civil Aero¬ 
nautics Board, and in support thereof respectfully repre¬ 
sents and alleges the following: 

1. Petitioner, Seaboard & Western Airlines, Inc., a 
corporation organized under the laws of the State of Dela¬ 
ware and having its principal office at 16 Liberty Street, 
New York City, is an irregular air carrier engaging in 
international air transportation of property under au¬ 
thority of Letter of Registration No. 13 issued pursuant 
to the provisions of Section 292.1 of the Economic Regu¬ 
lations of the Civil Aeronautics Board, respondent herein. 

2. Respondent, hereinafter sometimes referred to as 
“the Board”, is an administrative agency created by the 

laws of the United States (49 U. S. C. A. 401 et seq). 
2a Am ong other of its functions with respect to promo¬ 
tion, development and regulation of air transporta¬ 
tion, respondent is vested with authority and charged with 
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the duty of granting or denying to applicants therefor au¬ 
thority to engage in air transportation under certificates 
of public convenience and necessity pursuant v to the pro¬ 
visions of Section 401(d) of the Civil Aeronautics Act of 
1938, as amended, (49 TJ. S. C. A. 481). 

I. The Nature of the Proceeding 

3. Petitioner seeks review of an order of respondent 
and of the findings and conclusions set forth therein (Order 
Serial No. E-2617, dated March 24,1949) which said order 
denied petitioner’s motion to consolidate a proceeding 
(Docket No. 3041 commenced by petitioner’s application 
filed July 17, 1947) in which petitioner seeks a certificate 
of public convenience and necessity to furnish air trans¬ 
portation between the United States, Europe and beyond 
with a proceeding (Docket No. 3589, et al, commenced by 
applications filed December 15,1948, by Pan ^unerican Air¬ 
ways, Inc., and American Overseas Airlines, Inc.) which 
contemplates the transfer of the route certificate of Amer¬ 
ican Overseas Airlines to Pan American Airways and with 
a proceeding (instituted by order of respondent, Serial 
No. E-2512, and by that order consolidated with the route 
transfer case) which contemplates the alteration, amende 
ment or modification, in whole or in part, of the existing 
certificates of public convenience and necessity of all ait 1 
carriers (Pan American, American Overseas and Trans¬ 
continental and Western Air) certificated to operate be¬ 
tween the same points and areas for which petitioner seeks 
a certificate of public convenience and necessity. 

4. Petitioner also seeks a stay of any further proceed¬ 
ings before respondent in the aforementioned route trans¬ 
fer and certificate amendment proceedings (Docket 

3a 3589, et al) until this Court has determined whether 
petitioner has a right to have its certificate proceed¬ 
ing consolidated with those proceedings. 



II, The Status Upon Which the Proceeding Is Based 

. '5. This honorable Court has jurisdiction under the Civil 
Aeronautics Act of 1938, as amended, Section 1006 (52 
Stat 977, 54 Stat. 1233, 1235 ; 49 U. S. C. A. 401) and 
under the Administrative Procedure Act, Section 10 (5 
U. S. C. A. 1001 et seq.), 

III, The Facts Upon Which the Proceeding Is Based 

6. Seaboard & Western commenced operating as a con¬ 
tract carrier of property by aircraft in May 1947 and 
thereafter applied for, and later received on July 8, 1947, 
Letter of Registration No. 13 authorizing it to engage in 
air transportation as an irregular air carrier under Sec¬ 
tion 292.1 of respondent’s Economic Regulations. Pur¬ 
suant to this authority it has since that date engaged in 
international air transportation of property between points 
in the United States and points in Europe and the Middle 
East. 

7. On July 17, 1947, petitioner filed with respondent 
an application for a certificate of public convenience and 
necessity to transport property between the United States 
and points in Europe and the Middle East Petitioner is 
entitled by statute to a hearing on this application (Section 
401(c) of the Civil Aeronautics Act of 1938, as amended, 
49U.S. C. 481(c)). 

8. On December 15, 1948, there was filed with respond¬ 
ent by Pan American and American Overseas an applica¬ 
tion seeking approval of the transfer of American Over¬ 
seas’ certificate to Pan American. Both carriers are pres¬ 
ently certificated to operate between the United States and 

Europe and points beyond. 

4a 9. On January 3, 1949, a notice setting a Pre- 

Hearing Conference in the Pan American-American 
Overseas route transfer proceeding for January 14, 1949 
was issued and a Pre-Hearing Conference was held on 
that date. 




10. Prior to the Pre-Hearing Conference and on Janu¬ 
ary 13, 1949, petitioner filed a petition to intervene in the 
route transfer proceeding, and petitioner filed in Docket 
No. 3041, Application of Seaboard & Western for a Certifi¬ 
cate of Public Convenience and Necessity, a motion to con¬ 
solidate that proceeding with the route transfer proceed¬ 
ing. On March 1,1949 (Order Serial No. E-2515), its peti¬ 
tion to intervene was granted and (Order Serial No. E- 
2513) its motion to consolidate was denied. 

11. After the Pre-Hearing Conference on January 14, 
1949, and prior to March 1,1949, several parties, including 
Public Counsel and TWA, filed petitions to broaden the 
route transfer proceeding by institution of a proceeding 
under Section 401(h) of the Civil Aeronautics Act of 1938, 
us amended, (49 U. S. C. A. 481(h)) so as to place in issue 
the entire route pattern in the area and to permit alteration, 
amendment or modification of existing certificates of pub¬ 
lic convenience and necessity. 

12. On March 1, 1949, the Board instituted such a pro¬ 
ceeding (Order Serial No. E-2512) under Section 401(h) 
of the Civil Aeronautics Act of 1938, as amended (49 U. S. 
C. A. 481(h)) to determine whether, if the proposed trans¬ 
fer of the certificate of American Overseas to Pan Ameri¬ 
can is approved, the certificates of American Overseas, Pan 
American and TWA should be altered, amended or modi¬ 
fied, in whole or in part In support of this order, the 

Board found that: 

5a “1. The proposal to transfer the certificate of 

public convenience and necessity of American Over¬ 
seas to Pan American would substantially revise the route 
pattern established by the President and the Board in the 
North Atlantic Route Case, 6 C. A. B. 319 (1945), and that 
if said proposal is to be approved, the President and the 
Board should be able to alter, amend and modify the route 
patterns of the American-flag carriers across the North 
Atlantic, American Overseas, Pan American and TWA, as 
may be in the public interest, and should not be limited 
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merely to action on the proposal submitted by Pan Ameri¬ 
can and American Overseas 

13. By the same order (Serial No. E-2512) respondent 
consolidated the 401(h) proceeding looking toward amend¬ 
ment, modification or alteration, in whole or in part, of the 
certificates of Pan American, American Overseas and 
TWA with the ronte transfer case, the consolidated pro¬ 
ceeding to be known as Docket No. 3589 et al. 

14. Having failed to take any steps of any kind with 
respect to petitioner’s application for a certificate of pub¬ 
lic convenience and necessity for more than a year and a 
half, a matter which petitioner was entitled to have “set 
for public hearing” and disposed of by respondent “as 
speedily as possible” (§ 401(c) .of the Civil Aeronautics 
Act, 49 U. S. C. 481(c)), respondent on March 3,1949, two 
days after issuance of its order Serial No. E-2512, issued 
a notice setting that proceeding for Pre-Hearing Confer¬ 
ence on March 30,1949. 

15. On March 9, 1949, petitioner filed a motion to con¬ 
solidate its certificate proceeding with the aforementioned 
consolidated proceeding (Docket No. 3589 et al) and re¬ 
quested that a Pre-Hearing Conference be held in the pro¬ 
ceeding so consolidated. 

16. By notice dated the same day, having failed to act 
on petitioner’s motion to consolidate, the Board set a Pre- 
Hearing Conference in the route transfer and certificate 

amendment proceeding for March 16, 1949. 

6a 17. On March 16, 1949 the Pre-Hearing Confer¬ 
ence was held, and a motion by petitioner to post¬ 
pone the Pre-Hearing Conference pending Board action on 
petitioner’s motion to consolidate was denied by the Ex¬ 
aminer. 

18. At the Pre-Hearing Conference it was concluded 
that an issue in the proceeding is whether the certificates, 
of public convenience and necessity of American Overseas, 
Pan American and TWA should be altered, amended or 
modified, in whole or in part, and that such alteration, 
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amendment or modification extended to any portion or the 
whole of any one of those certificates. 

19. Each of these certificates authorizes the transporta- - 
tion of property, and it was agreed that all air carrier 
parties would furnish as evidence relevant to issues in the 
proceeding: “A statement showing the volume by origin 
and destination of all express and freight carried” by 
them for each month of 1947 and 1948. 

20. Thereafter on March 24, 1949, by order Serial No. 
E-2617 respondent denied petitioner’s motion for consoli¬ 
dation, and petitioner filed this petition for review. 

21. In two proceedings before the Civil Aeronautics 
Board; American Export Airlines, Inc., Trans-Atlantic 
Service Case, 2 C. A. B. 16 (1940), and Northeast Airlines, 
Inc., et al, North Atlantic Route Case, 6 C. A. B. 319 (1945), 
the Board announced and adopted the United States policy 
applicable to international air transportation by United 
States flag carriers between the United States and the 
areas of Europe, the Middle East, the Far East and Africa. 
This policy, one of competition between United States air 
carriers as against the policy of a single United States 
flag international air carrier, was approved by the Presi¬ 
dent of the United States by his approval of the deci¬ 
sions in these proceedings pursuant to Section 801 

7a of the Civil Aeronautics Act of 1938, as amended, 
(49 U. S. C. 601). By these decisions, Pan Ameri¬ 
can, which had previously been awarded a certificate, 
American Overseas and TWA were selected to be the 
United States flag air carriers serving these areas. 

22. By the pending consolidated proceeding in which 
petitioner’s motion to consolidate has been denied, this 
entire route pattern may be changed and every existing 
certificate may be altered, amended, or modified, in whole 
or in part, as the public interest may require. 

23. Petitioner’s application for a certificate between 
the same areas and points has been excluded from consid¬ 
eration, although it has been on file since July 17, 1947, 
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. and although it is clear that respondent intends to reach 
final decision in the route transfer and certificate amend¬ 
ment proceeding prior to decision and possibly prior to 
hearing in petitioner’s certificate proceeding. In support 
of its order Serial No. E-2513 dated March 1, 1949, 1 deny¬ 
ing petitioner’s motion to consolidate, respondent found 
that consolidation would unduly delay the disposition of 
the consolidated route transfer and certificate amendment 
proceeding and found further that petitioner had failed to 
show any sufficient reason why respondent should de¬ 
termine that final decision in petitioner’s certificate case 
should be made prior to or simultaneous with final deci¬ 
sion in the route transfer and Section 401(h) certificate 
amendment case. 

8a 24. As a result of respondent’s action denying 
. petitioner’s motion to consolidate, petitioner, who 
filed twenty months ago an application for a certificate on 
which it is entitled by statute to as speedy a hearing as 
possible, has had its application excluded from considera¬ 
tion in a proceeding commenced twenty months later by 
Board order on March 1, 1949 in which the entire route 
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pattern in the area will be determined and set up by such 
amendment, alteration and modification of all existing 
certificates as may appear to be in the public interest The 
entire competitive philosophy applicable to international 
air transportation may be changed in this proceeding by 
Board action and Presidential approval. This decision by 
the Board will not be subject to judicial review on petition 
of petitioner or of any other person. Chicago & Southern 
Air Lines, Inc., v. Waterman Steamship Corporation; 

* Although this and several other orders were issued simultaneously 
on March 1, 1949, the order instituting the 401(h) proceeding and con¬ 
solidating that proceeding with the route transfer proceeding bears thei 
lowest serial number, i. e., Serial No. E-2512. Order Serial No. E-2513 
therefore denied petitioner consolidation with the consolidated 401(h) 
and route transfer proceedings, although at that time petitioner had' 
petitioned only for consolidation into the route transfer portion of the 
case. 




C. A. B. v. Waterman Steamship Corporation , 333 U. S. 
103,68 S.Ct. 431 (1948). j. 

25. Exclusion of petitioner’s application for a certifi¬ 
cate from the proceeding in which the Board will determine 
to what extent all existing certificates are to be amended, 
altered or modified, in whole or in part, and in which the 
Board may redetermine the entire route pattern in the 
area constitutes denial of a hearing to petitioner contrary 
to specific statutory requirement (Section 401(c), 49 
U. S. C. 481(c)), and in violation of due process of law. 
Ashbacker Radio Corporation v. Federal Communications 

• Commission, 326 U. S. 327, 66 S. Ct. 148 (1945). Petitioner 
will be irreparably damaged thereby. 

26. The findings of respondent which purport to sup¬ 
port its order Serial No. E-2167 are not supported by any 
adequate data or evidence and are wholly inadequate to 

support respondent’s order. 

9a a. By finding No. 2 the Board states that there 
are basic differences between the type of operation 
proposed by Seaboard and operation of scheduled carriers. 
The only differences are such as may arise out of the fact 
that Seaboard does not ask to carry passengers, or condi¬ 
tion its application upon receiving mail pay. Such differ¬ 
ences cannot possibly be proper grounds even in part for 
denying consolidation. 

b. In finding No. 3 the Board states that the Proceeding 
involves. 4 ‘basically” a transfer of American Overseas’ 
properties and certificate to Pan American and in finding 
No. 4 it is stated: 

“Changes in the certificates of the three transatlantic - 
air carriers, American Overseas, Pan American, and Tran- 
continental & Western Air, Inc. (TWA) will be considered 
only in the event said transfer of American Overseas’ 
routes and properties is approved, and would not preclude 
a granting of Seaboard & Western’s certificate application 
if required by the public convenience and necessity.” 










--— 
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These findings are completely unrealistic and misleading 
and do nothing so mnch as make it doubly clear that the 
Board is intentionally excluding Seaboard from an area 
proceeding in which the Board is well aware that Sea¬ 
boards application has a rightful place. Section 801 of 
the Civil Aeronautics Act provides: 

“The issuance, denial, transfer, amendment, cancelation, 
suspension, or revocation of, and the terms, conditions, and 
limitations contained in, any certificate authorizing an air 
carrier to engage in overseas or foreign air transportation, 
or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air 
carrier under section 402, shall be subject to the approval 
of the President Copies of all applications in re- 
10a spect of such certificates and permits shall be trans¬ 
mitted to the President by the Authority before 
hearing thereon, and all decisions thereon by the Authority 
shall be submitted to the President before publication 
' thereQf.” 

In the consolidated proceeding, there will be a single 
hearing and on the basis of the evidence adduced at that 
hearing, the Board will be required to decide the route 
transfer question as well as the certificate amendment 
questions. Except insofar as the Board members in their 
internal deliberations may conclude first, to approve the 
merger, and secondly, to make amendments, alterations, or 
changes in certificates, there will, in fact, be no separate 
reaching of decisions on these two aspects of the case. 
There will be a single opinion, a single decision, and the 
entire matter will be submitted to the President prior to 
publication for Presidential approval. Presidential ac¬ 
tion will apply to the entire opinion and decision. Publi¬ 
cation of the final opinion will first occur after Presiden¬ 
tial approval. That will be the point at which petitioner 
or anyone else will first know the final result. And at 
that time, there can be no appellate review of the matter. 



To whatever extent the Board’s decision may then have re¬ 
determined the ronte pattern, by alterations, amendments 
or modifications of existing certificates, it will have been 
effected without any consideration whatsoever of peti¬ 
tioner’s certificate application. It is absurd for the Board 
to say, as it does in the above-quoted finding, that changes 
in the certificates of the three trans-Atlantic air carriers 
will be considered only in the event the transfer of Ameri¬ 
can’s routes is approved. The point is that changes 
11a without limitation in the three certificates may be 
made in the case. And to whatever extent they are 
made, they will effect a changed route pattern in the 
North Atlantic area. Petitioner’s application for a cer¬ 
tificate in the same area will be excluded from consider¬ 
ation in that proceeding. 

c. The Board goes on to state in the same finding that 
such changes as may be approved in the certificates of 
the three trans-Atlantic air carriers “would not preclude 
a granting of Seaboard & Western’s certificate application 
if required by the public convenience and necessity;”. It 
is perfectly true, of course, that any changes that might 
be made in those certificates would not actually “preclude” 
a later granting of Seaboard’s application, but it is equally 
clear that if the Board in the route transfer and certifi¬ 
cate amendment proceeding adopts a route pattern for 
the North Atlantic area without considering Seaboard’s 
application, that Seaboard’s chances of being granted a 
certificate in its certificate case immediately following the 
adoption of that route pattern would be practically nil. 

The consolidated proceeding, since there are only three 
certificates in the area, and no applicants for new certifi¬ 
cates other than Seaboard, is actually an area case for 
the North Atlantic area in which the entire route pattern 
will be determined and from which the only applicant for 
a new certificate is being excluded. To exclude from con¬ 
sideration an application for a certificate in the area 
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and to state that such exclusion does not preclude 
12a a later granting of the excluded applicant’s certifi¬ 
cate is thoroughly unrealistic and obviously known 
by the Board to be so. The Board knows full well that 
Seaboard will, in all likelihood, have practically no chance 
of having its application granted if it is excluded from 
this proceeding. 

d. In findings 5, 6 and 7 the Board found that the 
granting of Seaboard’s motion would raise additional 
issues and unduly broaden the scope of issues and would 
cause delay and would not be conducive to the proper dis¬ 
patch of the Board’s business. Considering the delay of 
twenty months in .Seaboard’s proceeding, caused entirely 
by respondent’s failure and refusal to act, and consider¬ 
ing the unprecedented expedition effected by the Board in 
the Route Transfer Case, it is unconscionable for re¬ 
spondent at this time to turn its decision in this case on 
any minor delay which consolidation might cause. These 
findings are wholly inadequate, in any event, to support 
the Board’s order. If Seaboard is, in fact, entitled to a 
hearing, which it is by statute, and if failure to consoli¬ 
date constitutes in effect a denial of Seaboard’s right to 
a hearing, then whether or not such consolidation would 
raise some additional issues or might delay the proceed¬ 
ing, or might not be conducive to the proper dispatch 
of the Board’s business, Seaboard would still be entitled 
to consolidation. 

e. In finding No. 8, the Board states that Seaboard can 
protect whatever interest it may have in route revisions 

by the exercise of its rights as an intervenor. Sea-. 
13a board is at a loss to understand just how it should 
go about protecting itself when it has nothing as 
yet except an application on file. Assuming a possible 
amendment of an existing certificate would grant a new 
route to an existing carrier, a route which is applied for 
by Seaboard; it is difficult to see what Seaboard could 
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do about it in this proceeding as an intervenor. in order 
to protect whatever right it may have by virtue of the 
fact that it has a certificate application on file. Assuming 
Seaboard is applying for a route from A to B and that 
no other carrier has that route at present, and assuming 
that by amendment of one of the existing certificates it 
is proposed to give that route to one of the existing car¬ 
riers, Seaboard could do absolutely nothing about it, since 
Seaboard’s application for the route is not under con¬ 
sideration. And, as a matter of fact, if that were a route 
which Seaboard has been operating, evidence of Seaboard’s 
own operation would likely be the very evidence on the 
basis of which the route would be awarded to one of the 
three existing carriers. In Seaboard’s certificate case 
which would arise for consideration at a later date, Sea¬ 
board would be met with the Board’s prior decision by 
which that route had just been granted to another air 
carrier. No elaboration is necessary to convey the obvious 
thought that the chances of success for Seaboard in its 
certificate case would, under such circumstances, be prac¬ 
tically non-existent. 

14a f. In finding No. 9, in support of its order 
denying Seaboard’s motion for consolidation, the 
Board points to the fact that Seaboard’s certificate case 
has already been set for a pre-hearing conference i on 
March 30th and apparently intends to convey the idea 
from this finding that Seaboard has been granted the hear¬ 
ing to which it is, by statute, entitled. It is true that such 
a pre-hearing conference has been set, and it is true like¬ 
wise, of course, that Seaboard will ultimately have a 
hearing in its certificate case. It is equally true, as was 
the situation in the Ashbacker case, that the hearing which 
Seaboard will have is, under the circumstances, in fact 
no adequate hearing at all because of the time relationship 
of Seaboard’s certificate case to the route transfer case. 
The Board will, by virtue of its prior decision in the route’ 
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transfer and certificate amendment case, be for all prac¬ 
tical purposes, nnable to grant any route to Seaboard. 

IV. Points Relied On 

27. The Board erred in excluding petitioner’s certificate 
application proceeding from an investigation instituted to 
determine to what extent existing certificates should be 
altered, amended or modified, in whole or in part. 

28. The Board erred in denying petitioner’s motion 
to consolidate petitioner’s certificate proceeding with the 
consolidated route transfer and certificate amendment pro¬ 
ceeding. 

29. The Board erred in failing to consolidate petition¬ 
er’s certificate proceeding with the consolidated route 

transfer and certificate amendment proceeding. 

15a 30. The Board erred in excluding petitioner’s 

certificate application proceeding from consideration 
in its original order instituting an investigation under Sec¬ 
tion 401(h) to redetermine the entire route pattern in the 
area. 

31. The Board’s failure for 20 months to take any steps 
to set petitioner’s application for hearing, which is re¬ 
sponsible for creating the present situation, was an arbi¬ 
trary abuse of the Board’s discretion and a violation of 
the Board’s legal duty to set certificate applications for 
hearing with reasonable dispatch, (Section 9(b), Adminis¬ 
trative Procedure Act, 5 U. S. C. 1008(b)) and to dis¬ 
pose of every such application as speedily as possible 
(Section 401(c) of the Civil Aeronautics Act; 49 TJ. S. C. 
481(c)). 

32. The Board erred in finding that consolidation of 
petitioner’s certificate proceeding with the consolidated 
route transfer and certificate amendment proceeding 
would unduly delay the proceeding and broaden the issues. 

33. The Board’s findings that consolidation of petition- 



i 
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er’s certificate proceeding with the consolidated route 
transfer and certificate amendment proceeding wonld un- 
dnly delay this proceeding and broaden the issues are not 
supported by any adequate data or evidence and are in¬ 
sufficient to support the Board’s order denying consolida¬ 
tion. 

34. The Board’s findings and conclusions are not sup¬ 
ported by any data, or evidence, and are insufficient and 
inadequate to support the Board’s order. 

V. Relief Prayed 


WHEREFORE, petitioner prays (1) that a copy of 
this petition for review be served on the Civil Aero¬ 
nautics Board and that the Civil Aeronautics Board be 
directed' to certify and file in this Court, in accordance 
with the requirements of Section 1006(c) of the Civil 
16a Aeronautics Act of 1938, as amended (49 U. S. C. A. 

646(c)), a transcript of the record upon which order 
Serial No. E-2617 dated March 24, 1949 was entered; (2) 
that respondent’s order (Serial No. E-2617 denying peti¬ 
tioner’s motion to consolidate petitioner’s certificate pro¬ 
ceeding (Docket No. 3041) with the North Atlantic Route 
Transfer Case (Docket No. 3589 et at) be set aside; (3) 
that respondent be directed to grant petitioner’s said 
motion and be instructed (a) to direct that a further Pre- 
Hearing Conference he held for the purpose of specifying 
the issues in the proceeding and the evidence to be fur¬ 
nished, (b) to grant petitioner a reasonable time in which 
to prepare exhibits and evidence to be used in the pro¬ 
ceeding; and (4) that all further procedural steps before 
respondent in the proceeding known as the North Atlantic 
Route Transfer Case (Docket No. 3589 et at) be stayed 
pending action by this Court on petitioner’s petition for 
review. 

Petitioner has filed along with this petition for review 
a petition for a stay of further procedings before respond- 
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ent pending action by this Court on this petition for 
review. 

Respectfully submitted, 

Dated: Washington, D. C. 

March 29,1949 

s/ Hardy K. Maday 
Stanley Gewirtz 
Hardy K. Maclay 
1757 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Petitioner 

Fennelly, Lowenstein, Engelhard 
& Pitcher 
25 Broad Street 
New York 4, New York 
Douglas M. A maun 
Of Counsel 

• • • • 

1 Docket Number 3041 

Before the Civil Aeronautics Board 
Application of 

SEABOARD & WESTERN AIRLINES, INC. 
under Section 401 of the Civil Aeronautics Act, as 
amended, and such other sections as may be applicable, 
for a certificate of convenience and necessity authorizing 
the transportation of property in scheduled air transporta¬ 
tion between areas and/or points in the Continental United 
States and areas and/or points outside the Continental 
United States detailed herein. 

SEABOARD & WESTERN AIRLINES, INC. 

16 Liberty Street 
New York City, New York 

Dated: July 15,1947 




2 Application of 
SEABOARD & WESTERN AIRLINES, INC. 

under Section 401 of the Civil Aeronautics Act, as 
amended, and such other sections as may be applicable, 
for a certificate of convenience and necessity authorizing 
the transportation of property in scheduled air transporta¬ 
tion between areas and/or points in the Continental 
United States and areas and/or points outside the Conti¬ 
nental United States detailed herein. • 

SEABOARD & WESTERN AIRLINES, INC. (here¬ 
inafter called the “Applicant”) has been organized for 
the purpose of providing air freight service between the 
Continental United States and the European area. For a 
considerable period, the Applicant has been engaged in 
studying the public need for such an air freight service 
and the manner in which such a service can best be ren¬ 
dered. Since May, 1947, Applicant has been engaged in 
operating experimental air freight service as a contract car¬ 
rier between New York City, New York and various Euro¬ 
pean countries, including Sweden, The Netherlands, Bel¬ 
gium, Switzerland, and Italy. Applicant has carried a 
number of different commodities between the United States 
and the European countries specified. As a result of the 
applicant’s studies, experience and experimentation, it has 
been found that there is a demonstrable need for a com¬ 
mon carrier, scheduled air freight service. The Ap- 

3 plicant, therefore, files with the Civil Aeronautics 
Board this application for a certificate of public 

convenience and necessity for authority to engage in sched¬ 
uled air transportation of property between the Conti¬ 
nental United States and various areas and/or points 
within the European area. 

Tn support of this application, and in accordance with 
Section 238.1 of the Economic Regulations, as amended, 
Seaboard & Western Airlines, Inc., respectfully shows to 
the Board: 
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L The full name and address of the Applicant is Sea¬ 
board & Western Airlines, Inc., 16 Liberty Street, New 
York 16, New York. 

Seaboard & Western Airlines, Inc., is a corporation 
created, organized and existing under the laws of the State 
of Delaware and is authorized by its charter to conduct 
the air freight service for which application is made. The 
corporation’s principal base of operations is located at 
MacArthur Airfield, Long Island, New York, and the 
main business office is located at 16 Liberty Street, New 
York 16, New York. 

2. Applicant is a citizen of the United States within 
the definition of Section 1 (13) of the Civil Aeronautics 
Act of 1938, as amended. The president and all of the 
board of directors and managing officers of the Applicant 
are citizens of the United States and at least seventy-five 
per centum of the voting interest of the Applicant is owned 
or controlled by persons who are citizens of the United 
States. In fact, Applicant has been organized and 
financed almost entirely by veterans of the Armed Serv¬ 
ices of the United States or their immediate families and 
friends. All of the managing officers and a large percent¬ 
age of the entire personnel of the Applicant are ex-service¬ 
men. 

4 3. The experience of the Applicant and others in 

the air transportation of property has indicated that 
certain basic differences in methods of operation between 
the scheduled air carrier of property and the scheduled 
air carrier of passengers exist and should be recognized 
in the authority granted the scheduled air carrier of prop¬ 
erty in the interest of both the public and the air carrier. 
Experience shows that the scheduled air carrier of prop¬ 
erty should be authorized to serve a number of cities in a 
specific area, rather than only one specific city on a spe¬ 
cific route in order to enable the carrier to serve the bulk 
shipper at the most convenient shipping point; in order 
to provide the carrier with a sufficient trade area from 
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which to draw cargo moving in both directions regardless 
of seasonal and other local fluctuations; and in order to 
provide alternate cities and airports so that hazards of 
spoilage in the case of perishable cargo may be minimized. 
Furthermore, the scheduled air carrier of property should 
be authorized to fly between specific areas or terminals 
on the most direct practicable route over which weather 
is flyable in order to enable the carrier to render the most 
reliable and dependable service and to minimize the 
hazards of spoilage and deterioration of perishables and 
other similar cargo, incident to delays due to weather. 

4. Accordingly, the Applicant hereby makes applica¬ 
tion, under Section 401 of the Civil Aeronautics Act of 
1938, as amended, for a temporary or permanent Certifi¬ 
cate of Convenience and Necessity authorizing it to oper¬ 
ate as a scheduled air carrier of property between the 
New York area in the Continental United States and the 
European areas specified below on the most direct prac¬ 
ticable air route over which weather is flyable at 
5 any given time, main route indicated on the at¬ 
tached map. In the alternative, should the Civil 
Aeronautics Board not adopt the area concept for the 
certification of scheduled air carriers of property, appli¬ 
cation is made for authority to operate as a scheduled 
air carrier of property between the points designated 
within the New York area and the points designated with 
the various European areas as major terminals in the 
most direct practicable air route over which weather is 
flyable at any given time, main route indicated on the 
attached map.® 

A. Continental United States Terminals 

1. New York-New England Area 

Major Terminals: New York, N. Y.; Newark, N. J.; 
Philadelphia, Pa.; Boston, Mass. 

* To avoid unnecessary duplication this map is here omitted. A map 
showing points and areas applied for is attached to Amendment No. 2, 
p.-post. 
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2. Great Lakes Area 

Major Terminals: Chicago, HL; Detroit, Mich.; Cleve¬ 
land, 0.; Buffalo, N. Y.; Toledo, 0. 

B. European Terminals 

L Eire Area 

s Major Terminal: Shannon, Eire 

2. Belgiam^German-Czechoslovakia Area 

Major Terminals: Brussels, Belgium; Frankfort, Ger¬ 
many; Prague, Czechoslovakia. 

3. SwitzerUmd-Austriarltaly Area 

Major Terminals: Geneva, Switzerland; Vienna, Aus¬ 
tria; Milan and Borne, Italy. 

In each of the foregoing areas, the “Major Terminal’ 7 
point or points have been listed. Applicant hereby makes 
application for authority to serve, in addition to major 
terminal points in each, such other points within 
6 such areas at which adequate air terminal facilities 
exist, in addition to or in substitution for the 
“Major Terminals” in order to permit flexibility of oper¬ 
ation and efficient service to the public. 

5. Applicant attaches herewith and incorporates herein 
a map, marked Exhibit I, drawn approximately to scale, 
which indicates the points and/or areas for which sched¬ 
uled air carrier service is proposed, specifies the main 
and alternate routes proposed to be flown and indicates 
the mileages over such routes. • 

6. Applicant is fit, willing and able to perform prop¬ 
erly the air transportation for which this application is 
made. Applicant owns, either directly or through a 
wholly owned subsidiary. Seaboard & Western Aircraft 
Corporation, two (2) C-54D type- aircraft which are fully 
converted and modified for the air transportation of prop¬ 
erty exclusively and has leased from the United States 
Government for a period of eighteen (18) months, subject 
to extension, three (3) additional C-54D type aircraft, 
which are presently being modified and converted for the 
air transportation of property exclusively. Maintenance 




and repair facilities available to the Applicant are fully 
adequate or can be readily expanded to support the pro¬ 
posed air transportation service. Personnel engaged in 
the management of Applicants operations have had wide 
experience in air transport operations with the Air Trans¬ 
port Command, Army Air Forces, or with other certificated 
air carriers. Applicant has demonstrated ability to oper¬ 
ate a safe and efficient air transport service on a contract 
basis over most of the routes to be utilized in the air trans¬ 
port service proposed herein. If certificated, the Applicant 
would continue to use its present aircraft plus such 
7 other equipment as the needs of the public to be 
served require. 

7. While Applicants air. transport operations have 

been conducted prior to this date on a contract basis, Ap¬ 
plicant has made application for a Letter of Registration 
as an Irregular Air Carrier of property in accordance 
with amended Economic Regulation 292.1, dated 5 May 
1947, of the Civil Aeronautics Board and for an Air Car¬ 
rier Operating Certificate in accordance with Part 42 of 
the Civil Aeronautics Board Regulations. To date, Ap¬ 
plicant has not been advised of any action taken by the 
Civil Aeronautics Board with respect to either of those 
applications. j 

8. This application should be construed as an applica¬ 
tion for the transportation of mail of any and all classifica- * 
tions and/or parcel post, in the event that such transporta¬ 
tion is required by public convenience and necessity. 

9. This application should not be construed by the 

Board as preventing the Board from aDoting or certifying 
to the Applicant, in response to this application,. any 
routes, regular or irregular, which include or omit any or 
all areas specified in paragraph 4, or which include or 
omit major terminals or co-terminals which are set forth 
in such areas, or from changing in any manner the routes 
or services described in this application, which allotment 
or certification the Board may find to be required by the 
public interest, convenience or necessity. j 
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WHEREFORE, Applicant requests that the Civil Aero¬ 
nautics Board issue to it a Certificate of Public Con¬ 
venience and Necessity authorizing the air transportation 
described in the application. 

Dated: 15th day of July, 1947. 

SEABOARD & WESTERN AIRLINES, INC. 

By Raymond A. Norden 
President 

(Corporate Seal) 

• • • • 

11 Amendment Number One 

To the Honorable Civil Aeronautics Board: 

Seaboard and Western Airlines, Inc., Applicant in the 
above matter, presents this amendment to the above- 
entitled application which was executed on July 15, 1947 
and filed with the Board on July 17,1947: 

L Applicant amends the introductory paragraph of the 
above application by deleting the third and fourth sen¬ 
tences thereof and substituting therefor the following: 

“Applicant commenced operations as a contract car¬ 
rier in May, 1947, conducting an experimental airfreight 
service between New York City and various European 
countries, including Sweden, the Netherlands, Belgium, 
Switzerland and Italy. On July 8, 1947 Applicant was 
registered by the Board as an Irregular Air Carrier under 
Letter of Registration No. 13, pursuant to the pro- 

12 visions of Sec. 292.1 of the Econmic Regulations. 

“Applicant’s purpose has been to explore and de¬ 
velop the air cargo potential between the United States 
and foreign countries. Since the issuance of its Letter 
of Registration it has conducted cargo operations to the 
following countries, in addition to those previously speci¬ 
fied : Ireland, France, Germany, Greece, England, Iceland, 
Syria, Egypt, Protectorate of Aden, Saudi Arabia, Straits 
Settlement 
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“A varied range of commodities and livestock has been 
carried by Applicant between the United States and all of 
the above countries.” 

2. Applicant amends Paragraph 4 of the aforesaid 
application by adding thereto the following European ter¬ 
minals: 

“B. 4. France Area 

Major Terminal: Paris, France 

5. Greece Area 

Major Terminal: Athens, Greece 19 

3. Applicant further amends Paragraph 4 of the afore¬ 
said application by adding thereto the following terminals 
in the Middle East: 

* ‘ C. Middle Eastern Terminals 

1. Egypt-Syria-Palestme Area 

Major Terminals: Cairo, Egypt; Damascus, Syria; 
Lydda, Palestine_ 

2. Iraq-Iran-Saaidi Arabia Area 

Major Terminals: Basra, Iraq; Kuwait, Kuwait; 
Dhahran, Saudi Arabia” 

13 4. Applicant amends Paragraph 5 of the afore¬ 

said application and attaches hereto a map,* 
marked “Exhibit 1A”, in substitution for the map, marked 
“Exhibit 1”, attached to its application. Exhibit 1A, 
drawn approximately to scale, indicates all points and/or 
areas for which scheduled air service is proposed, specifies 
the main and alternate routes proposed to be flown and 
indicates the mileages over such routes. 

5. Applicant amends Paragraph 6 of the aforesaid 
application by deleting therefrom the second sentence 
thereof and substituting therefor the following: 

“At the present time Applicant is operating four 
Douglas C-54 aircraft, all specifically adapted for cargo 
operations. Two of such aircraft are owned by Applicant, 
either directly or through its wholly owned subsidiary, 


* See footnote, p_ante. 
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S. & W. Aircraft Corporation. The other two are under 
lease from the United States Air Force. A fifth Douglas 
C-54 aircraft, also specially adapted for cargo operations, 
has been leased from the United States Air Force and will 
be placed in actual operation by April 1,1948. ’ ’ 

6. Applicant hereby amends its application by deleting 
therefrom Paragraph 7 (the facts with respect thereto 
now appearing under Paragraph 1 of this Amendment), 
and substitutes therefor the following: 

“All reports' required to be filed pursuant to Sec. 292.1 
of the Economic Regulations have been filed by Applies 
tion with the Civil Aeronautics Board. The filing 
14 dates of these reports are as follows: 

Quarterly Operational, Report 

Period Date Filed 

April, May and June, 1947 October 20, 1947 

July, August and September, 

1947 _ November 14, 1947 

October, November and 

December, 1947 February 20, 1948.” 

WHEREFORE, Applicant requests that the Civil Aero¬ 
nautics Board issue to it a Certificate of Public Con¬ 
venience and Necessity authorizing the air transportation 
of property described in the aforesaid application, as 
hereby amended. 

Dated: New York, New York, March 26,1948. 

Respectfully submitted, 
SEABOARD & WESTERN AIRLINES, INC. 

By Raymond A. Norden 

Raymond A. Norden, President 

• • • • 
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Amendment Number Two 


To the Honorable Civil Aeronautics Board: 

Seaboard & Western Airlines, Inc., Applicant in the 
above matter, presents this Amendment No. 2 to the 
above entitled application which was filed with the Board 
on July 17, 1947, and first amended by amendment filed 
with the Board on March 26,1948: 

1. Applicant amends the caption herein by eliminat¬ 
ing the word “scheduled.” 

2. Applicant amends the introductory paragraph of 
this application by deleting the first and second sentences 
thereof and substituting therefor the following: 

“Seaboard & Western Airlines, Inc. (hereinafter called 
the ‘Applicant’) hereby files with the Civil Aeronautics 
Board this application for a certificate of public 
19 convenience and necessity.” 

3. Applicant amends the introductory paragraph 
of the original application by deleting the fifth and sixth 
sentences thereof (the eighth and ninth sentences of the 
application as amended by Amendment No. 1) and substi¬ 
tuting therefor the following: 

“As a result of Applicant’s studies, experience and ex¬ 
perimentation, Applicant has found a demonstrable need 
for international airfreight service, which need can best 
be fulfilled by a carrier operating on a demand basis and 
devoted exclusively to airfreight The Applicant, there¬ 
fore, files with the Civil Aeronautics Board this applica¬ 
tion for a certificate of public convenience and necessity 
for authority to engage in air transportation of property 
between the Continental United States and various areas 
and/or points within the European and Middle Eastern 
areas.” 

4. Applicant amends the first numbered; paragraph of 
this application by deleting therefrom the words “Mc¬ 
Arthur Airfield” and substituting therefor “Idlewild Air¬ 
port” 




5. Applicant amends this application by deleting there¬ 
from the third numbered paragraph thereof and substitut¬ 
ing therefor the following: 

“The experience of the Applicant and others in air 
transportation of property has indicated that there are 
basic differences between this type of operation and oper¬ 
ations of the scheduled air carriers of passengers. 

20 In the first place, the economic utilization of all- 
cargo aircraft requires that the scheduling of ar¬ 
rivals and departures be permissive and not mandatory. 
Experience has shown that the airfreight carrier should 
be authorized to serve on a demand basis rather than on 
a rigid scheduled basis, and further that it should be 
authorized to serve a number of cities in a specific area, 
rather than only one city in an area on a specific route. 
This is necessary in order to enable the carrier to serve 
the bulk shipper at the most convenient shipping point; in 
order to provide the carrier with a sufficient trade area 
from which to draw cargo moving in both directions re¬ 
gardless of seasonal and other local fluctuations; and in 
order to provide alternate cities and airports so that the 
hazards of spoilage in the case of perishable cargo may 
be minimized. 

These differences, which are inherent in the nature of 
air transportation, should be recognized by the Board in 
the authority granted to the air carrier of property, in the 
interest of both the public and of the air carrier. The 
authority granted to the air carrier of property should 
further permit that carrier to fly between specific areas 
or terminals on the most direct practical route over which 
weather is flyable in order to render the most reliable and 
dependable service possible and to minimize the hazards 
of spoilage and deterioration of perishables and 

21 other similar cargo, incident to delays due to 
weather. Therefore, in seeking a certificate of pub¬ 
lic convenience and necessity for the transportation of 
property, Applicant desires that the Board grant it au- 



thority to operate on a demand basis without adhering to 
fixed hourly or daily schedules of arrival and departure; 
and that the Board permit Applicant’s operations to be 
sufficiently flexible with respect to areas and cities served 
to meet the needs'of the shipper of airfreight.” 

6. Applicant amends the fourth numbered paragraph of 
this application by deleting the first and second sentences 
therefrom and substituting therefor the following: 

“Accordingly, the Applicant hereby makes application, 
under Section 401 of the Civil Aeronautics Act of 1938, as 


amended, for a temporary or permanent Certificate of 


Convenience and Necessity authorizing it to operate as an 


air carrier of property between the New York, New Eng¬ 


land and Great Lakes areas in the Continental United 


States and the European and Middle Eastern areas speci¬ 
fied below on the most direct practical air route over which 
weather is flyable at any given time, main route indicated 
on the attached map. In the alternative, should the Civil 
Aeronautics Board not adopt the area concept for the 
certification of air carriers of property, application is made 
for authority to operate as an air carrier of property be¬ 
tween the points designated within the New York 
22 area and the points designated within the various 
European areas as major terminals, in the most . 
direct practical air route over which weather is flyable at 
any given time, main route indicated on the attached map.” 

7. Applicant amends the sixth numbered paragraph of 
this application (as amended by Amendment No. 1) by de¬ 
leting therefrom the second, third, fourth and fifth sen¬ 
tences thereof and substituting therefor the following: 

“At the present time Applicant is operating five Doug¬ 
las C-54 aircraft, all specially adapted for cargo opera¬ 
tions. Two of such aircraft are owned by Applicant, 
either directly or through its wholly owned subsidiary, 
S. & W. Aircraft Corporation. The other three are under 
lease from the United States Air Force.” 



8. Applicant amends the sixth numbered paragraph of 
this application (as amended by Amendment No. 1) by 
deleting from the eighth sentence thereof the words “ona 
contract basis.” 

9. Applicant amends its application by deleting there¬ 
from the seventh numbered paragraph and substituting 
therefor the following: 

“7. All reports required to be filed pursuant to Sec. 
292.1 of the Economic Regulations have been filed by Ap¬ 
plicant with the Civil Aeronautics Board. The filing dates 
of these reports are as follows: 

Quarterly Operational Report 

Period Date Filed 

April, May and June, 1947 October 20,1947 
23 July, August and Sep- November 14,1947 

tember, 1947 

October, November and February 20,1948 

December, 1947 

January, February and April 19, 1948 

March, 1948 

Quarterly Flight Report 

April, May and June, 1948 July 20, 1948 

July, August and September, October 23,1948 

1948 

Statistical Report 

Calendar year 1947 and July 21, 1948 

1st quarter 1948 

2nd quarter 1948 October 7, 1948 

3rd quarter 1948 December 16,1948” 

10. For the convenience of the Board, Applicant has 
annexed hereto an up-to-date copy of this application, em¬ 
bodying the changes contained in Amendments Nos. 1 
and 2. 




WHEREFORE, Applicant requests that the Civil Aero¬ 
nautics Board issue to it a Certificate of Public Conven¬ 
ience and Necessity authorizing the air transportation of 
property described in the aforesaid application, as hereby 
amended. j 

Bated: New York, New York, January 17,1949. 

Respectfully submitted. 

Seaboard & Western Airlines, Inc. 

By /s/ Harold Montee, j 
Vice-President. 

• — I 

• • • • 

25 SEABOARD & WESTERN AIRLINES, INC. 
(hereinafter called the “Applicant”) hereby files 

with the Civil Aeronautics Board this application for a 
certificate of public convenience and necessity. Applicant 
commenced operations as a contract carrier in May, 1947, 
conducting an experimental air freight service between 
New York City and various European countries, including 
Sweden, the Netherlands, Belgium, Switzerland and Italy. 
On July 8, 1947 Applicant was registered by the Board as 
an Irregular Air Carrier under Letter of Registration 
No. 13, pursuant to the provisions of Sec. 292.1 of the 
Economic Regulations. 

Applicant’s purpose has been to explore and develop 
the cargo potential between the United States and foreign 
countries. Since the issuance of its Letter of Registration 
it has conducted cargo operations to the following coun¬ 
tries, in addition to those previously specified: Ireland, 
France, Germany, Greece, England, Iceland, Syria, Egypt, 
Protectorate of Aden, Saudi Arabia, Straits Settlement. 

A varied range of commodities and livestock has been 
carried by Applicant between the United States and all of 
the above countries. 

26 As a result of Applicant’s studies, experience and 
experimentation, Applicant has found a demon¬ 
strable need for international airfreight service, which 




need can best be fulfilled by a carrier operating on a de¬ 
mand basis and devoted exclusively to air freight The 
Applicant, therefore, files with the Civil Aeronautics 
Board this application for a certificate of public conven¬ 
ience and necessity for authority to engage in air trans¬ 
portation of property between the Continental United 
States and various areas and/or points within the Euro¬ 
pean and Middle Eastern areas. 

In support of this application, and in accordance with 
Section 238.1 of the Economic Regulations, as amended, 
Seaboard & Western Airlines, Inc., respectfully shows to 
the Board: 

L The full name and address of the Applicant is Sea¬ 
board & Western Airlines, Inc., 16 Liberty Street, New 
York 5, New York. 

Seaboard & Western Airlines, Inc., is a corporation 
created, organized and existing under the laws of the 
State of Delaware and is authorized by its charter to con¬ 
duct. the air freight service for which application is made. 
The corporation’s principal base of operations is located 
at Idlewild Airport, Long Island, New York, and the main 
business office is located at 16 Liberty Street, New York 5, 
New York. 

2. Applicant is a citizen of the United States within 
the definition of Section 1 (13) of the Civil Aeronautics 
Act of 1938, as amended. The president and all of the 
board of directors and managing officers of the Applicant 
are citizens of the United States and at least seven- 
27 ty-five per centum of the voting interest of the Ap¬ 
plicant is owned or controlled by persons who are 
citizens of the United States. In fact, Applicant has been 
organized and financed almost entirely by veterans of the 
Armed Services of the United States or their immediate 
families and friends. All of the managing officers and a 
large percentage of the entire personnel of the Applicant 
are ex-servicemen. 



3. The experience of the Applicant and others in air 
transportation of property has indicated'that there are 
basic differences between this type of operation and opera¬ 
tions of the scheduled air carriers of passengers. In the 
first place, the economic utilization of all-cargo aircraft 
requires that the scheduling of arrivals and departures be 
permissive and not mandatory. Experience has shown 
that the air freight carrier should be authorized to serve 
on a demand basis rather than on a rigid scheduled basis, 
and further that it should be authorized to serve a number 
of cities in a specific area, rather than only one city in an 
area on a specific route. This is necessary in order to en¬ 
able the carrier to serve the bulk shipper at the most con¬ 
venient shipping point; in order to provide the carrier 
with a sufficient trade area from which to draw cargo mov¬ 
ing in both directions regardless of seasonal and other 
local fluctuations; and in order to provide alternate cities 
and airports so that the hazards of spoilage in the case of 
perishable cargo may be minimized. 

These differences, which are inherent in the nature of 
air transportation, should be recognized by the Board in 
the authority granted to the air carrier of property, in 
the interest of both the public and of the air carrier. The 
authority granted to the air carrier of property should 
further permit that carrier to fly between specific 
28 areas or terminals on the most direct practical route 
over which weather is flyable in order to render the 
most reliable and dependable service possible, and to mini¬ 
mize the hazards of spoilage and deterioration of perish¬ 
ables and other similar cargo incident to delays due to 
weather. Therefore, in seeking a certificate of public con¬ 
venience and necessity for the transportation of property. 
Applicant desires that the Board grant it authority to 
operate on a demand basis without adhering to fixed 
hourly or daily schedules of arrival and departure; and 
that the Board permit Applicant’s operations to be suffi¬ 
ciently flexible with respect to areas and cities served to 
meet the needs of the shipper of air freight. 
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4. Accordingly, the Applicant hereby makes applica¬ 
tion, under Section 401 of the Civil Aeronautics Act of 
1938, as amended, for a temporary or permanent certificate 
of convenience and necessity authorizing it to operate as 
an air carrier of property between the New York-New Eng¬ 
land and Great Lakes areas in the Continental United 
States and the European and Middle Eastern areas speci¬ 
fied below on the most direct practical air route over which 
weather is flyable at any given time, main route indicated 
on the attached map. In the alternative, should the Civil 
Aeronautics Board not adopt the area concept for the 
certification of air carriers of property, application is 
made for authority to operate as an air carrier of property 
between the points designated within the New York area 
and the points designated within the various European 
areas as major terminals, in the most direct practical air 
route over which weather is flyable at any given time, main 
route indicated on the attached map. 

29 A. Continental United States Terminals 

1. New York-New England Area 

Major Terminals: New York, N. Y.; Newark, N. J.; 
Philadelphia, Pa. Boston, Mass. 

2. Great Lakes Area 

Major Terminals: Chicago, Ill.; Detroit, Mich.; Cleve¬ 
land, 0.; Buffalo, N. Y.; Toledo, 0. 

B. . European Terminals 

1. Eire Area 

Major Terminal: Shannon, Eire 

2. Belgium-German-Czechoslovakia Area 

Major Terminals: Brussels, Belgium; Frankfort, Ger¬ 
many ; Prague, Czechoslavakia 

3. Switzerland-Austria-Italy Area 

Major Terminals: Geneva, Switzerland; Vienna, Aus¬ 
tria; Milan and Borne, Italy 

4. France Area 

Major Terminal: Paris, France 
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5. Greece Area 

Major Terminal: Athens, Greece i 

C. Middle Eastern Terminals 
' 1. Egypt-Syria-Pdestine Area 

Major Terminals: Cairo, Egypt; Damascus, Syria; 
Lydda, Palestine 

2. Iraq-lrayir-Saudi Arabia Area 

Major Terminals: Basra, Iraq; Kuwait, Kuwait; Dhah- 
ran, Saudi Arabia. 

In each of the foregoing areas, the “Major Te rminal ” 
point or points have been listed. Applicant hereby 
30 makes application for authority to serve, in addition 
to major terminal points in each, such other points 
within such areas at which adequate air terminal facilities 
exist, in addition to or in substitution for the “Major 
Terminals” in order to permit flexibility of operation and 
efficient service to the public. 

5. Applicant attaches herewith and incorporates herein 
a map, marked Exhibit 1A drawn approximately to scale, 
which indicates all points and/or areas for which scheduled 
air service is proposed, specifies the main and alternate 
routes proposed to be flown and indicates the mileage over 
such routes. 

6. Applicant is fit, willing and able to perform properly 
the air transportation for which this application is made. 
At the present time Applicant is operating five Douglas 
C-54 aircraft, all specially adapted for cargo operations. 
Two of such aircraft are owned by Applicant, either di¬ 
rectly or through its wholly owned scubsidiary, S. & W. 
Aircraft Corporation. The other three are under lease 
from the United States Air Force. Maintenance and re¬ 
pair facilities available to the Applicant are fully ade¬ 
quate or can be readily expanded to support the proposed 
air transportation service. Personnel engaged in the 
management of Applicant’s operations have had wide ex¬ 
perience in air transport operations with the Air Trans¬ 
port command, Army Air Forces, or with other certificated 
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✓ 



air carriers. Applicant has demonstrated ability to op¬ 
erate a safe and efficient air transport service over most 
of the routes to be utilized in the air transport service pro¬ 
posed herein. If certificated, the Applicant would con¬ 
tinue to use its present aircraft plus such other equipment 
as the needs of the public to be served require. 

31 7. All reports required to be filed pursuant to. 

Sec. 292.1 of the Economic Regulations have been 
filed by Applicant with the Civil Aeronautics Board. The 
filing dates of these reports are as follows: 


Quarterly Operational Report 


Period 

April, May and June, 1947 
July, August and September, 

1947 

October, November and 
December, 1947 
January, February and 
March, 1948 

Quarterly Flight Report 
April, May and June, 1948 
July, August and September, 

1948 


Date Filed 
October 20,1947 
November 14,1947 

February 20,1948 

April 19, 1948 


July 20, 1948 
October 25,1948 


Statistical Report 
Calendar Year 1947 and 

1st Quarter 1948 July 21, 1948 

2nd Quarter 1948 October 7,1948 

3rd Quarter 1948 December 16,1948 

8. This application should be construed as an applica¬ 
tion for the transportation of mail of any and all classifica¬ 
tions and/or parcel post, in the event that such transporta¬ 
tion is required by public convenience and necessity. 

9. This application should not be construed by the 
Board as preventing the Board from alloting or certifying 
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36 


2. Overseas is a corporation organized and existing 
under the laws of the State of Delaware. It is an air 
carrier, holding a certificate of public convenience and 
necessity, issued on July 5, 1945, authorizing Overseas to 
transport persons, property and mail as a common carrier 
by air between Boston, Chicago, Detroit, New York, Phila¬ 
delphia, Baltimore and Washington and Newfoundland, 
Labrador, Greenland, Iceland, Shannon Airport or other 
airport serving the Shannon Estuary, Eire, the United 
Kingdom including Northern Ireland, Netherlands, Den¬ 
mark, Norway, Sweden, Finland, Estonia, Latvia, Lithua¬ 
nia, that part of Germany north of the 50th parallel, Poland 
and Leningrad and Moscow Russia. 

42 3. Pan American and Overseas have entered into 

an agreement dated December 13, 1948, a copy of 
which is hereto attached marked Appendix 1 and made a part 
hereof. The said agreement contemplates that, subject to 
the approval of the Board and to the extent necessary 
by the President, Overseas will sell to Pan American and 
Pan American will purchase from Overseas all of Overseas’ 
property, assets and business, and that the certificate of 
Overseas referred to in paragraph 2 hereof will be trans¬ 
ferred to Pan American, all as more fully in said agreement 
set forth. 

4. Pan American and Overseas believe that approval 
of the said agreement, dated December 13, 1948, and the 
transactions contemplated thereby, would be in the public 
interest. 

Wheeefobe, Pan American and Overseas pray that the 
Board make and enter an order approving the said agree¬ 
ment dated December 13, 1948, and the transactions con¬ 
templated thereby, including, without limitation, the ac¬ 
quisition by Pan American of the property, assets and 
business of Overseas and the transfer by Overseas to Pan 
American of Overseas’ certificate of public convenience 
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and necessity, and granting snch other, further and differ¬ 
ent relief as to the Board may seem just and proper. 

Pax American Airways, Inc. 

By /s/ J. T. Trippe j 

President j 

American Overseas Airlines, Inc. 

By /s/ C. R Smith 
President 

43 State of New York ) 

County of New York) 
ss.: 

J. T. Trippe, being duly sworn, deposes and says that 
he is President of Pan American Airways, Inc.; that he is - 
familiar with the contents of the foregoing application; ' 
that he intends and desires that in granting or denying 
the rights and privileges applied for thereunder, the Board 
shall place full and complete reliance upon the accuracy 
of each and every statement therein set forth; that to the 
best of his information and belief, every statement con¬ 
tained therein is true and no such statement is misleading; 
and that, in his opinion, the application does not omit to 
state any facts known to him which would be deemed by 
the Board to be of importance to it in reaching its deter¬ 
minations in connection therewith. . *! 

/s/ J. T. Trippe 
J. T. Trippe 

Subscribed and sworn to before me) 
this 14th day of December, 1948.) 

,/s/ Emma F. Rahn 
Emma F. Rahn 

Notary Public, State of New York 
Residing in Queens County No. 3281 
Reg. No. 347-R-O 
Cert. Filed in N. Y. Co. No. 604 
Reg. No. 852-R-O 

Commission Expires March 30, 1950 

Notarial Seal' I 
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44 District of Columbia— ss.: 

C. R. Smith, being duly sworn, deposes, and says, 
that he is President of American Overseas Airlines, Inc.; 
that he is familiar with the contents of the foregoing applica¬ 
tion ; that he intends and desires that in granting or denying 
the rights and privileges applied for thereunder, the Board 
shall, place full and complete reliance upon the accuracy 
of each and every statement therein set forth; that to the 
best of his information and belief, every statement con¬ 
tained therein is true and no such statement is misleading; 
and that, in his opinion, the application does not omit to 
state any facts known to him which would be deemed by 
the Board to be of importance to it in reaching its deter- 
. minations in connection therewith. 

/s/ C. R. Smith 

C. R. Smith 

Subscribed and sworn to before me) 
this 15th day of December, 1948.) 

/s/ Margaret MacPherson 
Margaret MacPherson 
Notary Public 

My Commission Expires March 14,1952 

45 Appendix 1 

AGREEMENT 

between * 

PAN AMERICAN AIRWAYS, INC. 

and 

AMERICAN OVERSEAS AIRLINES, INC. 

Dated December 13, 1948 

46 Agreement made at Jersey City, New Jersey, 
this 13th day of December, 1948, between Pax Amer- , 

ican Airways, Inc., a corporation organized and existing 
under the laws of the State of New York and having its 
principal office at 135 East 42nd Street, New York 17, N. Y. 
(hereinafter called “Pan American”), all the outstanding 
stock of which is owned by Pan American Airways Cor- 
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poration, a corporation organized and existing under the 
laws of the State of Delaware (hereinafter called “Holding 
Company”), and American Overseas Airlines, Inc., a 
corporation organized and existing under the laws of the 
State of Delaware and having its principal office at 100 
East 42nd Street, New York 17, N. Y. (hereinafter called 
“Overseas”); 

WITNESSETH: 

Whereas: 

A. Pan American desires to acquire all the assets of 
Holding Company and in consideration for such acquisition 
to issue shares of its stock to Holding Company and assume 
the liabilities thereof, in order to simplify its corporate 
relationships and permit the dissolution of Holding Com¬ 
pany; and 

B. Overseas and Pan American are engaged in the 
transportation of persons, property and mail by air as 
common carriers between the United States and the Euro¬ 
pean area, and desire to combine their property and equip¬ 
ment in order to improve the services now provided by 
them, promote the public convenience in the provision of 
such services, effect economies in, and render more efficient, 
such services and strengthen United States flag air trans¬ 
portation in and to the European area and the position of 
United States flag air transportation on the Atlantic, 
through a plan of reorganization of Overseas which will 
embrace the sale of all assets of Overseas to Pan American 
in consideration of the assumption by Pan American qf 
Overseas ’ liabilities and the issuance of common stock 
of Pan American to Overseas and the dissolution of Over¬ 
seas ; 

47 Now, Therefore, for and in consideration of the 
premises and of the mutual covenants hereinafter 
contained, it is agreed between Overseas and Pan American 
as follows: j 

First. Overseas represents: 

(a) That Overseas is a corporation duly organized and 
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existing and in good standing under the laws of the State 
of Delaware with an authorized capital stock consisting of 
3,000,000 shares, each of One Dollar ($1.00) par value, of 
which 1,749,825 shares are presently issued and outstanding 
in the hands of persons other than Overseas and of which 
1,083,154 such shares are owned by American Airlines, Inc. 
(the average cost of which to American Airlines, Inc. was 
$10.77 per share), all such outstanding shares being full 
paid and non-assessable and no dividends in respect thereto 
having ever been paid; 

(b) That there are no outstanding options, warrants or 
other rights to acquire shares of stock of Overseas; 

(c) That the financial condition of Overseas consoli¬ 
dated with American Overseas Airlines, Ltd., as of Sep¬ 
tember 30,1948 and the results of their operations for the 
nine (9) months ending on that date are substantially as 
set forth on, and fairly presented by, the respective un¬ 
audited consolidated balance sheet and profit and loss 
statements contained in Exhibit A hereto; 

(d) That its only substantial fixed liabilities, other than 
current liabilities reflected on the foregoing balance sheet, 
as changed since the date thereof as a result of operations 
in the ordinary course of business, consist of debt to certain 
banks in the principal amount of Three Million Dollars 
($3,000,000) outstanding under a Credit Agreement dated 
June 20, 1947 (copy of which has been exhibited to and 
initialed by Pan American) and certain subordinated notes 
in the principal amount of Two Million Dollars ($2,000,000) 
repayable on any quarterly interest date without premium; 

(e) That Overseas owns the shares of stock of no sub¬ 
sidiary, associate or affiliate other than all the shares 

48 of stock of American Overseas Airlines, Ltd., an 
inactive corporation organized under the laws of the 
United Kingdom; 

(f) That Overseas has no employment contracts with 
any officers or employees not terminable within one year 
or, in the case of not exceeding 75 persons stationed 
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abroad, within eighteen (18) months, from the date hereof 
without penalty other than payment of return transporta¬ 
tion expenses to New York City; 

(g) That Overseas has no contingent liabilities or com¬ 
mitments of any substantial nature except (1) its contract 
with Boeing Aircraft Company, dated April 1, 1946, as 
amended, for the purchase of eight (8) Model 377 aircraft 
(which Boeing contract and amendments with specifications 
annexed thereto have been exhibited to and initialed by Pan 
American) and ancillary contracts for spare parts and 
related equipment therefor, which ancillary contracts in¬ 
volve an estimated total unpaid liability of $1,500,000, (2) 
its agreement with Boeing Aircraft Company dated Sep¬ 
tember 5, 1947 (a copy of which has been exhibited to and 
initialed by Pan American), (3) agreements of lease with 
the City of New York with respect to La Guardia and Idle- 
wild airports, the interest of the City of New York there¬ 
under having been assigned, with the consent of Overseas, 
to the Port of New York Authority and the City released 
from its obligations thereunder (copies of which agree¬ 
ments have been exhibited to and initialed by Pan Ameri¬ 
can), as well as other leasehold agreements relating to air¬ 
ports at or near locations served by it and to its traffic, 
sales and executive offices throughout Europe and in New 
York City, (4) its integration contract with American Air¬ 
lines, Inc. and service orders and requisitions issued there¬ 
under, (5) a Credit Agreement dated June 20, 1947 with 
The Chase National Bank of the City of New York and 
other banks named therein (a copy of which has been exhi¬ 
bited to and initialed by Pan American), (6) concessions 
from foreign governments and operating and servicing 
agreements with airlines, and (7) its Retirement Benefit 
Plan (copy of which has been exhibited to and initialed by 
Pan American); and that any other contracts or agree¬ 
ments executory in nature to which it is a party are hot 
in any event unduly burdensome; 
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49 ' (h) That Overseas is the holder of a Certificate 

of Public Convenience and Necessity issued by the 
Civil Aeronautics Board on July 5, 1945, expiring July 4, 
1952, authorizing Overseas to transport persons, property 
and mail as a common carrier by air over a route from 
seven (7) United States cities as co-terminals, namely 
Boston, Chicago, Detroit, New York, Philadelphia, Balti¬ 
more and Washington to Newfoundland, Labrador, Green¬ 
land, Iceland, Eire, United Kingdom, Netherlands, Den¬ 
mark, Norway, Sweden, Finland, that part of Germany 
north of the fiftieth (50th) parallel, Poland and Russia, to 
all of which areas outside the United States except Labra¬ 
dor, Greenland, Poland and Russia it is presently perform¬ 
ing such air transport services; 

(i) . That Overseas has good title to all its properties 
and assets, real and personal, including seven (7) L-49 type 
Constellation and five (5) DC-4 type aircraft and including 
all those properties and assets besides such aircraft re¬ 
flected in the aforesaid September 30, 1948 balance sheet 
(except as since sold or otherwise disposed of in the ordi¬ 
nary course of business), subject to no mortgage, pledge, 
lien, conditional sale agreement, encumbrance or charge 
except for such liens as may be shown on such balance 
sheet as securing specified liabilities (with respect to which 
no default exists), advances under purchase contracts, and 
deposits and other securities required to be made with gov¬ 
ernments and others in the ordinary course of business, and 
liens for local taxes not yet due or not believed to be sub¬ 
stantial in amount, and except for minor imperfections of 
title and encumbrances, if any, which are not substantial 
in nature or amount, do not materially detract from the 
value of the properties subject thereto or materially impair 
Overseas’ operations, and have arisen only in the ordinary 
course of business, and also except for the fact that sub¬ 
stantial amounts of Overseas’ properties and assets consist 
of improvements to leased flight equipment and to other 
property held under lease or license; 



(j) That, except for pilots. Overseas presently has only 
two officers or employees being compensated at a 
50 rate exceeding $15,000 per annum and the rates of 
compensation of snch two officers aggregate not more 
than $47,000 per annum; and that Overseas has not since 
September 30, 1948, entered into or made any bonus or 
special or contingent compensation payments to or arrange¬ 
ments with any of its officers or employees. 

Second. Pan American represents: 

(a) That Pan American is a corporation duly organized 
and existing and in good standing under the laws of the 
State of New York with an authorized capital stock con- 

i 

sisting of 10,000 shares of common stock, all of which are 
at present issued and outstanding and owned by Holding 
Company, and all of which are full paid and non-assessable; 

(b) That Holding Company is a corporation duly 
organized and existing and in good standing under the 
laws of the State of Delaware with an authorized capital 
stock of 10,000,000 shares of common stock, each of $2.50 
par value, of which 6,145,082 shares are at present issued 
and outstanding, all of which are full paid and non¬ 
assessable ; 

(c) That Holding Company has entered into an agree¬ 
ment with Pan American of which a copy is attached as 
Exhibit B, providing, among other things, that Holding 
Company will call a meeting of its stockholders for the 
purpose of authorizing the sale to Pan American of all its 
assets and its dissolution as contemplated herein and to use 
its best efforts to obtain such authorization; and that Pan 
American has entered into an agreement with American 
Airlines, Inc. of which a copy is attached as Exhibit C, 
providing, among other things, for the creation of a Voting 
Trust in respect to any shares of stock of Pan American 
received by American Airlines, Inc. as a result of the dis¬ 
solution of Overseas; 

7 # j 

(d) That the financial condition of Pan American con¬ 
solidated with Holding Company as of September 30,1948, 
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and the results of their operations for the nine (9) months 
ending on that date are substantially as set forth on, and 
fairly presented by, the respective unaudited consolidated 
balance sheet and profit and loss, statements of Pan Ameri¬ 
can and Holding Company attached hereto as Exhibit 

D; 

51 (e) That Pan American and Holding Company 

own stock in other corporations as set forth in the 
list attached hereto as Exhibit E, which for purposes of 
this contract is the complete list of “subsidiaries, associates 
and affiliates” of Pan American and Holding Company, 
and also own stock in other corporations the aggregate 
investment in which does not exceed $300,000, and Pan 
American also owns 32,429 shares of the stock of Holding 
Company; 

. (f) That neither Holding Company nor Pan American 
has any long-term employment contracts with employees 
or officers of Holding Company or Pan American, nor are 
there any options, warrants or other rights outstanding to 
acquire stock therein, nor, as consolidated, do they have 
any substantial fixed liabilities other than debt to certain 
banks in the principal amount of Forty Million Dollars 
($40,000,000) outstanding pursuant to a Credit Agreement 
dated as of October 2,1946 and other than current liabilities 
reflected in the above-mentioned balance sheet as changed 
since the date thereof as a result of operations in the 
ordinary course of business; 

(g) That neither Holding Company nor Pan American 
has any contingent liabilities or commitments of any sub¬ 
stantial nature other than to each other or to subsidiaries, 
associates or affiliates listed on Exhibit E, except (1) a 
contract with Boeing Aircraft Company, dated November 
28, 1945, as amended, for the purchase of twenty (20) 
Model 377 aircraft and ancillary contracts for engines, 
spare parts and related equipment therefor, (2) contingent 
liabilities and commitments of the kind described in the 
notes at the end of Exhibit D, (3) concessions from foreign 


governments and operating and servicing agreements with 
airlines throughout the world, (4) a subordination agree¬ 
ment between Pan American and Bankers Trust Company 
dated as of April 1, 1947, relating to Panair do Brasil, 
S. A., (5) agreements of lease with the City of New York 
with respect to La Guardia and Idlewild airports, the inter¬ 
est of the City of New York* thereunder having been as¬ 
signed, with the consent of Pan American, to the Port of 
New York Authority and the City released from its obli¬ 
gations thereunder, as well as other leasehold agree- 
52 ments relating to airports or maintenance bases at 
or near locations served by it and to its traffic, sales 
and executive offices throughout the world, (6) an agree¬ 
ment dated July 30, 1946 between Holding Company and 
W. R. Grace & Co. relating to Pan American-Grace Air¬ 
ways, Inc., (7) Holding Company’s Credit Agreement 
dated as of October 2, 1946, and (8) Pan American’s Co¬ 
operative Retirement Income Plan; and that any other 
contracts or agreements executory in nature to which either 
Holding Company or Pan American is a party are not in 
any event unduly burdensome; 

(h) That Pan American and Holding Company have 
good title to all their respective properties and assets, real 
and personal, including those reflected in the aforesaid 
September 30, 1948 consolidated balance sheet (except as 
since sold or otherwise disposed of in the ordinary course 
of business and except for the sale of 328 shares of stock in 
Bahamas Airways, Ltd.), subject to no mortgage, pledge, 
lien, conditional sale agreement, encumbrance or charge 
(other than the subordination agreement with Bankers 
Trust Company referred to above) except for such liens 
as may be shown on the said balance sheet as securing 
specified liabilities (with respect to which no default ex¬ 
ists), advances under purchase contracts, and deposits and 
other securities required to be made with governments and 
others in the ordinary course of business, and liens for 
local taxes not yet due or not believed to be substantial 
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in amount, and except for minor imperfections of title and 
encumbrances, if any, which are not substantial in nature 
or amount, do not materially detract from the value of the 
properties subject thereto or materially impair their oper¬ 
ations, and have arisen only in the ordinary course of 
business, and also except for the fact that substantial 
amounts of Pan American’s properties and assets consist 
of improvements to leased flight equipment and other prop¬ 
erty held under lease or license; 

(i) That Holding Company is the holder of no Certifi¬ 
cates of Public Convenience and Necessity issued by the 
Civil Aeronautics Board, but Pan American is the 
53 holder of the Certificates of Public Convenience and 
Necessity issued by such Board listed in Exhibit F 
hereto attached. 

Thibd. From the date hereof to the Closing Date deter¬ 
mined as hereinafter provided. Overseas will, except to the 
extent waived by Pan American in writing: 

• (a) Conduct its business only in the ordinary course, it 
being understood that conduct of its business in the ordi¬ 
nary course includes the making of contracts (other than 
individual employment contracts unless such contracts are 
for not more than one year from the date thereof and 
normal and incidental to the regular business of Overseas) 
which may extend a reasonable time beyond the Closing 
Date, appropriately normal and incidental to its regular 
business, but such contracts, except for contracts with labor 
unions, shall not be made after the Government Approval 
Date determined as set forth in paragraph (f) of Article 
Eighth; 

(b) Not make any change or increase in its authorized 
or issued stock, nor issue any options, warrants or rights 
to acquire any of its stock; 

(c) Not declare or pay any dividend or make any other 
distribution in respect to its stock, nor redeem, purchase 
or otherwise acquire any of its stock; 

(d) Maintain at least such insurance in respect to its 
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aircraft, properties and operations as is normal to the type 
of business conducted by it, but with the obligation so to do 
only to the extent such insurance is reasonably available; 

(e) Not make any changes in the compensation of offi¬ 
cers and employees that are not reasonable under all the 
circumstances nor enter into or make any bonus or special 
or contingent compensation payments to or arrangements 
with any of its officers or employees nor, after the Govern¬ 
ment Approval Date, make any increases in the compensa¬ 
tion of officers or other salaried employees; 

54 (f) Not sell, or lease for a term extending beyond 

December 31, 1949, any four-engined aircraft now 
owned or hereafter acquired by it; provided, however, that 
for each Boeing Model 377 aircraft placed in scheduled 
operations subsequent to the date hereof, Overseas shall 
have the right to sell on reasonable terms any one of its 
Douglas DC-4 aircraft, but only at a price not less than 
the net book value (determined on rates of depreciation 
and residual values now used by Overseas) of the aircraft 
so to be sold; 

(g) After the Government Approval Date, not extend 
or amend in any substantial particular any of its leases or 
contracts; 

(h) Not permit any of its assets to be or become subject 
to any mortgage, pledge, lien, conditional sale agreement, 
encumbrance or charge except for such liens as are shown 
on its above mentioned September 30, 1948 balance sheet 
as securing specified liabilities (with respect to which no 
default shall exist), advances under purchase contracts, and 
deposits and other securities required to be made with 
governments and others in the ordinary course of business, 
and liens for current local taxes not yet due or not believed 
to be substantial in amount, and except for minor imper¬ 
fections of title and encumbrances, if any, which are not 
substantial in nature or amount, do not materially detract 
from the value of the assets subject thereto or materially 
impair Overseas* operations, and have arisen only in the 




ordinary course of business, and also except for the fact 
that substantial amounts of Overseas’ properties and assets 
consist of improvements to leased flight equipment and to 
other property held under lease or license; 

(i) Not make, or contract to make, any substantial 
purchase of property or equipment; 

(j) Not make any changes of a substantial nature in 
relation to the Boeing Model 377 aircraft being manufac¬ 
tured for it, by modification of the contract with Boeing 
Aircraft Company dated April 1, 1946, as amended, or 
otherwise, in respect of which a waiver, however, will, not 

be unreasonably withheld; 

55 * (k) Use its best efforts to obtain the consent of 

Boeing Aircraft Company to the assignment to Pan 
American on the Closing Date of all rights of Overseas 
under said contract with Boeing Aircraft Company and 
with respect to all Boeing Model 377 aircraft theretofore 
delivered under such contract. 

Foubth. From the date hereof to the Closing Date de¬ 
termined as hereinafter provided, Pan American will, ex¬ 
cept to the extent waived by Overseas in writing: 

(a) Not modify or amend in any respect materially 
adverse to Overseas its agreement with Holding Company 
attached as Exhibit B; 

(b) Not authorize any stock having a preference in 
respect to dividends or liquidation over any other of its 
authorized stock; 

(c) Not borrow money to finance the purchase for cash 
of a substantial part of the stock or assets (other than 
flight equipment) of any other firm or corporation; 

(d) After acquiring all the assets of Holding Company, 
not declare any dividends in respect to its outstanding 
stock which, taking into account any dividends declared by 
Holding Company after the date hereof, would exceed in 
the aggregate Twenty-five Cents ($.25) per share on the 
then outstanding stock of Pan American; 

(e) Prior to acquiring all of the assets of Holding Com- 



pany, not issue any stock other than to Holding Company; 
and after acquiring all of the assets of Holding Company, 
not declare any stock dividend, effect any stock split-up, 
or otherwise issue any of its stock except for value, or 
purchase or otherwise acquire any of its outstanding stock 
except for distribution to employees in accordance with 
past practice. ! 

Fifth. Subject to obtaining the requisite consent of its 
stockholders, and subject to the terms and conditions of this 
agreement, Overseas shall be reorganized in accordance 
with the following plan: 

56 (a) Overseas will 

1. Sell, assign, convey and deliver to Pan Ameri¬ 
can, on tiie Closing Date hereinafter provided, all of 
its business, property and assets, real, personal and 
mixed, tangible and intangible, including, without lim¬ 
iting the generality thereof, all assets reflected on its 
books of account as of the Closing Date, and (i) such 
rights as it may have under any executory contracts, 
(ii) its franchises and certificates of public convenience 
and necessity, and (iii) its books and records (includ¬ 
ing all accounting records, to which, however, Over¬ 
seas shall have reasonable access, but excluding its 
corporate records), all free and clear of any mortgage, 
pledge, lien, conditional sale agreement, encumbrance 
or charge except for such liens as may be shown on 
its above mentioned September 30, 1948 balance sheet 
as securing specified liabilities (with respect to which 
no default shall exist), advances under purchase con¬ 
tracts, and deposits and other securities required to 
be made with governments or others in the ordinary 
course of business, and liens for current local taxes 
not yet due, or not believed to be substantial in amount, 
and except for minor imperfections of title and en¬ 
cumbrances, if any, which are not substantial in nature 
or amount, do not materially detract from the value . 
of the properties subject thereto or materially impair 
Overseas* operations, and have arisen only in the or¬ 
dinary course of business, and also except for the fact 
that substantial amounts of Overseas* properties and 
assets consist , of improvements to leased flight equip- 
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ment and other property held under lease or license, 
hut subject nevertheless, as to each such executory con¬ 
tract, franchise and certificate of public convenience 
and necessity, to Overseas 9 obligations thereunder. In 
the event the assignment, transfer or conveyance of 
any franchises, claims against the United States or 
other governments or others, or rights under leases 
or other executory contracts cannot be effected with¬ 
out consent of another party or parties or without 
violation of law or a breach of contract or conditions, 
or for any other reason, Overseas will retain such 
franchises, claims or lease-hold or other contract rights, 
and as trustee for Pan American hold and realize on 
the same for the account and benefit of Pan American 
and, when any realization is had thereon, or appro- 
57 priate consent for the transfer thereof is obtained, 
which consent Pan American and Overseas each 
agrees to use its best efforts to obtain, make appro¬ 
priate transfer thereof or of the proceeds thereof to 
Pan American, but in the event that Pan American 
shall at. any time request the transfer or assignment 
of any such franchises, claims or lease-hold or other 
contract rights, Overseas shall thereupon execute and 
deliver transfers or assignments thereof to Pan Amer¬ 
ican and Pan American shall indemnify and hold 
Overseas, its officers and directors harmless from any 
liability it or they may incur or be charged with as a 
result of the execution and delivery of such assign¬ 
ment or transfer without appropriate consent. Not¬ 
withstanding any of the foregoing provisions of this 
subparagraph (a)l, it is specifically understood and 
agreed that the contract of Overseas with Boeing Air¬ 
craft Company, dated April 1, 1946, as amended, shall 
be transferred and assigned by Overseas to Pan Amer¬ 
ican on the Closing Date. 

2. On the Closing Date hereinafter provided, Over¬ 
seas shall deliver to Pan American at the office of the 
Corporation Trust Company in Jersey City, New Jer¬ 
sey, such full covenant and warranty deeds, bills of 
sale, endorsements, assignments and other good and 
sufficient instruments of transfer and conveyance as 
in the opinion of Pan American’s counsel shall be 
effective to vest in Pan American good title to the 




property, assets and business of Overseas to be Sold 
and transferred to Pan American as above provided, 
except that Pan American will waive any defect in 
title arising by reason of, and assume responsibility 
for any consequential liability to Overseas and to 
itself arising by reason of, a conveyance, transfer or 
assignment requested by Pan American or made in 
accordance herewith but in violation of law or contract 
and shall hold Overseas, its officers and directors harm¬ 
less in respect thereto. f 

3. From time to time, at Pan American’s request 
(whether at or after the Closing Date, and without 
further consideration) Overseas will execute and de¬ 
liver such further instruments of conveyance and 
transfer and take such other action as Pan American 
reasonably may require most effectively to convey and 
transfer to Pan American any of the property to be 
sold hereunder, and will assist Pan American in the 
reduction to possession of such property; and Pan 
58 American from and after the Closing Date is au¬ 
thorized in its own name , or in the name of Overseas 
to take such action as may be appropriate in the 
collection or reduction to possession of any or all such 
property. 

(b) In consideration of the foregoing, Pan American 
will, subject to the terms and conditions of this agreement: 

1. ALSSume the liabilities of Overseas existing on 
the Closing Date hereinafter provided, including with¬ 
out limiting the generality thereof, any obligations of 
Overseas to perform, or liability of Overseas for fail¬ 
ure of performance, made impossible by the delivery 
and sale of assets and cessation of operations herein 
contemplated on the part of Overseas, as well as any 
liabilities of Overseas existing or incurred by reason 
of any transfers, assignments, conveyances or sales 
made in accordance herewith, and any reasonable ex¬ 
penses in connection with the dissolution of Overseas, 
but excluding, however, any liabilities or obligations 
which Overseas may have on the Closing Date by 
reason of the violation of any of the representations 
or covenants made by it in this agreement. 

2. Indemnify and hold harmless Overseas, its offi¬ 
cers and directors from and against any and all claims 
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or liability arising under or by virtue of the obligations 
which Pan American has hereinbefore undertaken to 
assume, and waive any claims against Overseas, its 
officers or directors for loss of any claims or rights 
on the part of Overseas or Pan American arising by 
reason of any transfers, assignments, sales or convey¬ 
ances made in accordance herewith. 

3. Issue and deliver forthwith to Overseas, at the 
office of the Corporation Trust Company in Jersey 
City, New Jersey, that number of shares of its com¬ 
mon stock which constitutes the whole number nearest 
to the number determined by dividing (a) the net 
assets of Overseas as of December 31, 1948 or the 
amount obtained by multiplying $10.77 by the total 
number of shares of Overseas outstanding on Decem¬ 
ber 31, 1948, whichever is the greater, by (b) the net 
assets per outstanding share of common stock of Hold¬ 
ing Company as of December 31, 1948, determined by 
dividing the net assets of Holding Company consoli- 
59 dated with Pan American as of December 31, 1948 
by the total number of shares of Holding Company 
outstanding on December 31, 1948 other than shares 
of Holding Company held by Holding Company in its 
treasury or by Pan American. The number of shares 
so issuable to Overseas as hereinbefore provided shall 
be computed by Messrs. Lybrand, Boss Bros. & Mont¬ 
gomery, independent public accountants, or if they are 
unable or unwilling to act, by such other firm of public 
accountants as shall be agreed by the parties (herein¬ 
after referred to as the “Accountants”) in a report 
to be rendered to Pan American and to Overseas on 
May 5,1949, which computation shall be conclusive and 
binding upon the parties. Such report shall be based 
on the facts existing or known on or before March 15, 
1949 or, in the case of facts arising from orders of the 
Civil Aeronautics Board fixing temporary or final rates 
of mail pay (including orders relating to Pan Ameri- 
can-Grace Airways, Inc.), shall be based on the facts 
existing or known on or before April 30, 1949. The 
Accountants shall make such report on the basis of 
examina tions of the financial statements of Overseas, 
Holding Company and Pan American as well as the 
companies referred to in clause (ii) below, and, for 
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the purpose of making the computations specified in 
clause (iii) below, reviews of the financial statements 
of the companies referred to in such clause (iii), but 
without any requirement of an audit and without ex¬ 
amination of the books and records of the companies 
referred to in such clause (iii) except and to the 
extent that the Accountants deem appropriate, as to 
any major item involved, if Pan American shall have 
failed to satisfy the Accountants with respect thereto. 
In making such examinations and reviews and per¬ 
forming all other responsibilities imposed upon them 
by this agreement, the Accountants may employ such 
procedures as they consider appropriate in the cir¬ 
cumstances and may rely to the extent that they deem 
appropriate on other independent public accountants 
(including independent public accountants retained by 
the parties, by Holding Company, or by subsidiaries, 
associates and affiliates of Holding Company and Pan 
American) and accounting officials of the foregoing. 

The Accountants are instructed to make the fore¬ 


going computations of net assets in accordance with 
the following principles, the Accountants’ interpreta¬ 
tion of winch shall be conclusive: 


60 (i) The net assets of Overseas, Holding Com¬ 

pany, Pan American, and the companies referred 
to in clause (ii) shall be computed, on uniform 
bases, in accordance with such accounting prin¬ 
ciples as the Accountants shall determine to be 
proper under the circumstances, giving such Con¬ 
sideration as they deem appropriate to accounting 
practices relating to the air transport industry of 
the United States. Notwithstanding the fore¬ 
going, the accounting principles or application 
thereof agreed upon hereinafter in clauses (ii) to 
(xi) inclusive shall be deemed to be controlling 
in respect to the matters specifically covered by 
such clauses. 

(ii) There shall be included in the net assets 
of Holding Company consolidated with Pan Amer¬ 
ican as of December 31, 1948, the proportionate! 
share of Holding Company and Pan American in 
the net assets as of December 31, 1948, giving 
effect to the principles set forth in clauses (i) and 
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(iv) to (xi), inclusive, of Pan American-Grace 
Airways, Inc., Aerovias Nacionales de Colombia, 
Compania Mexicana de Aviacion, S. A., Panair do 
Brasil, S. A., and China National Aviation Corpo¬ 
ration, if audited figures for China National Avia¬ 
tion Corporation as of December 31,1948 shall be 
available, in lieu of the amount at which such in¬ 
vestments are carried on the books of Holding 
Company and Pan American. 

(iii) All other investments of Holding Com¬ 
pany and Pan American in stocks of the companies 
listed in Exhibit E (other than Intercontinental 
Hotels Corporation) and in China National Avi¬ 
ation Corporation if audited figures for China 
National Aviation Corporation as of December 
31, 1948 shall not be available, shall be valued at 
cost to Holding Company or Pan American, re¬ 
duced or increased by any significant intercompany 
profit or loss on assets owned on December 31, 
1948 to the extent that reserve provision therefor 
had not been made, and also reduced by such 
amount, if any, as may represent a deficiency in 
the proportionate share of Holding Company and 
Pan American in the net assets of such companies 
. in the aggregate below the total cost of Holding 
Company’s and Pan American’s investment there¬ 
in. In the computation of the net assets of such 
companies the Accountants shall give effect in 
respect of all substantial matters to the accounting 
61 principles set forth in clauses (iv), (vii) and (x) 
hereof and, to the extent reasonable and appro¬ 
priate in the opinion of the Accountants in view 
of the type of operations, the geographical loca¬ 
tions, peculiar operating conditions or other per¬ 
tinent circumstances applicable to such companies, 
to the accounting principles set forth in clauses 
(i), (vi) and (viii) hereof. Notwithstanding any 
other provision of this agreement, Holding Com¬ 
pany’s investment in stock of Intercontinental Ho- v 
tels Corporation shall be valued at cost to Holding 
Company. If Holding Company’s investment in 
China National Aviation Corporation is valued 
under this clause (iii), China National Aviation 
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Corporation shall not be deemed to be a company 
referred to in clanse (ii) within the meaning of 
any provision of this agreement. i 

(iv) Net assets shall be stated in terms of U. S. 
dollars but shall reflect such adjustment in con¬ 
version of items carried in books of account in 
foreign currency, items legally payable in foreign 
currencies and items situated in foreign countries 
as may be reasonable in the light of good account¬ 
ing practice and of all the circumstances. 

(v) Accrued compensation receivable for 
transportation of United States mail for 1948 and 
prior years shall be included in assets at rates, 
whether temporary or final, established by the 
latest orders of the Civil Aeronautics Board oh 
or before April 30, 1949, except that if by said' 
date the Civil Aeronautics Board shall not have 
entered orders establishing final mail rates in re¬ 
spect to Overseas ’ certificated routes or any part 
thereof, or in respect to the routes certificated to 
Pan American extending between New York, 
Washington and Boston as co-terminals in the 
United States via Newfoundland, Ireland, the 
Azores, and points beyond in Europe and Asia as 
far east as Calcutta, and including, in the case of 
flights over such routes destined to or originating 
in Africa, that portion of the flight west of the 
Azores, or, in the case of flights over such routes 
destined to or originating in Africa routed via 
Lisbon, that portion of the flight west -of Lisbon, 
estimated final mail pay receivable shall be com¬ 
puted by the Accountants on an equitable and, to 
the extent possible, a comparable basis for appro¬ 
priate periods through December 31,1948 for such 
routes or such portions thereof as shall have had 
only temporary mail rates established by the Civil 
Aeronautics Board. 

62 (vi) Inventories of materials, parts and sup¬ 

plies included in current assets and inventories of 
flight equipment spare parts included in property 
and equipment, shall be subject to the Accountants 
satisfying themselves as to such inventories, which 
shall be stated at cost to the owner thereof on 
December 31, 1948 (reduced or increased by such 
amount, if any, as the Accountans shall find rep- 
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resents a significant intercompany profit or loss 
on inventories not consumed prior to December 
31, 1948, to the extent that reserve provision 
therefor had not been made), with appropriate 
reduction for used, repaired, damaged, imperfect 
or obsolete items and for excessive stocks, and 
with appropriate reserves for loss on retirement 
of flight equipment spare parts at the reasonably 
anticipated date of termination of operations of 
the related flight equipment. 

(vii) Other property and equipment including 
flight equipment assemblies shall be stated at cost 
to the owner thereof on December 31, 1948 (re¬ 
duced or increased by such amount, if any, as the 
Accountants shall find represents a significant in¬ 
tercompany profit or loss, to the extent that re¬ 
serve provision therefor had not been made) less 
appropriate reserves for depreciation and obso¬ 
lescence. 

(viii) The same rates, residual values (if any), 
methods and policies, shall be employed in com¬ 
puting reserves for depreciation and obsolescence 
of like property and equipment and reserves for 
overhaul shall be computed on uniform bases’, un¬ 
less in respect to such reserves for depreciation, 
obsolescence and overhaul there be good reason, 
agreeable to and approved by the Accountants, for' 
variation. There shall be deducted from reserves* 
for overhaul the reduction in income taxes for 
periods subsequent to December 31,1948 estimated 
to be realized upon the expenditure of the amounts 
so reserved, such estimate to be based upon tax 
rates prevailing in 1948 and upon the assumption 
that the company concerned will have taxable 
income in the year in which the amounts reserved 
are expended. 

(ix) Shares of Holding Company held by Hold¬ 
ing Company in its treasury or by Pan American 

. shall not be considered an asset. 

(x) There shall not be included in assets the 
following: (a) deferred income taxes (other than 
as provided in clause (viii)), (b) route develop¬ 
ment expenses, (c) values attributable to certifi- 
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cates of public convenience and necessity or to 
goodwill, (d) going concern value and (e) values 
attributable to contracts, leases, licenses, fran¬ 
chises, concessions, patents, trade mimes, or trade 
marks, but this shall not preclude the inclusion in 
assets of costs of acquisition of items set forth in 
this sub-clause (e) to the extent that such inclu¬ 
sion is, recognized by the accounting principles 
referred to in clause (i) hereof. 

(xi) Accruals for federal and foreign income 
taxes will include provision for taxes on such 
United States mail pay as has been taken into 
account in determining assets under the provisions 
of clause (v), on the assumption that such mail 
pay is includible in taxable income of the year in 
winch the mail was transported. * 

4. The number of shares of stock of Pan American 
so to be issued in accordance with the foregoing para¬ 
graph 3. shall be adjusted by (1) increasing the num¬ 
ber of such shares by an amount equal to the whole 
number nearest to the quotient obtained by dividing- 
the product of (i) the dividends per share de¬ 
clared by Holding Company (or by Pan American 
after it has acquired all of the assets of Holding Com¬ 
pany) after December 31,1948 and up to and including 
the Closing Date and (ii) the number of shares of 
Pan American stock otherwise issuable to Overseas 
hereunder, by the net assets per outstanding share of 
common stock of Holding Company consolidated with 
Pan American as of December 31, 1948, determined 
as otherwise provided in this agreement; and (2) in¬ 
creasing or decreasing the number of such shares by 
giving effect to the issuance, or agreement for issuance 
(other than to Overseas) of shares of common stock 
by Holding Company or, after Holding Company shall 
have sold all its assets to Pan American, by Pan Amer¬ 
ican between the date hereof and the Closing Date, 
through reflecting pro forma, as of December 31,1948, 
the stock so issued or agreed to be issued on the one 
hand and the net assets received or to be received on 
the other hand, as though the transaction had then 
taken place and were reflected in the consolidated- 
position computed by the Accountants, provided, how- 
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ever, that neither the shares of stock of Pan American 

or Holding Company so agreed to be issued nor the 
64 net assets receivable there against shall be so re¬ 
flected if the agreement so to issue such shares requires 
the approval of the Civil Aeronautics Board, or of the 
Civil Aeronautics Board and the President if his ap¬ 
proval be required by law, and the Civil Aeronautics 
Board or the Civil Aeronautics Board and the Presi¬ 
dent, as the case may be, shall not have evidenced 
their approval in an order which shall have become 
final by a date thirty days after the Government 
Approval Date as hereinafter determined. The Ac¬ 
countants shall determine, with conclusive effect on 
the parties, the amount of any adjustments to be 
made as herein provided, and in so doing shall esti¬ 
mate, on the basis of the best data obtainable, net as¬ 
sets received or receivable by Holding Company or Pan 
American to the extent that exact data are not avail- 
, able. 

5. Take over as employees thereof, on the Closing 
Date hereinafter provided, all employees of Overseas 
(including officers thereof now devoting all their time 
to the affairs of Overseas) at the rate of compensa¬ 
tion then being paid by Pan American for comparable 
work, and will endeavor to provide continued employ¬ 
ment for them with Pan American or one of its subsidi¬ 
aries or affiliates suitable in the light of their respec¬ 
tive qualifications and experience and, for purposes of 
the Pan American Cooperative Retirement Income 
Plan, and subject to approval of the Treasury Depart¬ 
ment under Section 165 of the Internal Revenue Code 
and to any necessary approval of Pan American’s in¬ 
surance carriers, will, in connection with determination 
of compliance with requirements as to waiting period, 
and as to length of service for the purpose of vesting 
of benefits, under the Pan American Plan, give full 
recognition to the period of service by such employees 
with Overseas and, if such employees transferred to the 
service of Overseas from American Airlines, Inc. or 
American Export Lines, Inc., of service with such 
companies. 

6. It is recognized that a large proportion of the 
work of Overseas done within the United States is ac- 
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complished by contract for the performance of such 
work by employees of American Airlines, Inc. This 
has come about through the integration of the services 
of both companies at La Guardia Airport and has re¬ 
sulted during the year past in the transfer of a sub¬ 
stantial number of Overseas employees to the payroll 
65 of American Airlines, Inc. Pan American agrees to 
work with Overseas and American Airlines, Inc. to¬ 
ward a program which will aim to provide continued 
employment for the maximum number of such person¬ 
nel employed at New York on the Closing Date. In the 
case of any such employees who become employees of 
Pan American, Pan American will, as regards its Co¬ 
operative Retirement Income Plan, and on the same 
conditions as are set forth with respect to direct em¬ 
ployees of Overseas in paragraph 5 above, give recog¬ 
nition, for the purposes in said paragraph 5 set forth, 
to periods of service with American Airlines, Inc., 
Overseas, and American Export Lines, Inc. 

Sixth. Pan American agrees to use reasonable efforts 
to secure for itself or for Holding Company within sixty 
(60) days of the date hereof a firm undertaking, on satis¬ 
factory terms, contingent upon the acquisition by Pan 
American of substantially all of the assets of Overseas, for 
a credit up to the amount of Ten Million Dollars ($10,000,- 
000) in addition to all sums borrowed or which may be bor¬ 
rowed under Holding Company’s Credit Agreement dated 
October 2,1946. Overseas agrees to use reasonable efforts 
under all the circumstances and to the extent desired by 
Pan American to induce the lenders under its Credit Agree¬ 
ment dated June 20,1947 to participate in such undertaking. 
Within the said sixty(60) day period Pan American shall 
notify Overseas in writing whether or not such undertaking 
has been secured. In the event Pan American shall notify 
Overseas that such undertaking has not been secured and 
can not be secured, then Overseas and Pan American Shall' 
each have the right to terminate this agreement by notice 
to the other in writing given within fifteen (15) days of the 
expiration of the said sixty (60) day period. It is agreed 
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that if the interest rate and standby charges called for by 
an available firm undertaking are reasonable, and amortiza¬ 
tion provisions called for by such available undertaking are 
reasonable in relation to the propable useful life of the Boe¬ 
ing Model 377 aircraft which Overseas has contracted to 
purchase as referred to in paragraph (g) of Article First, 
such interest rate, standby charges and amortization pro¬ 
visions shall not be considered as factors rendering unsatis¬ 
factory an undertaking otherwise available and sat- 
66 isfactory. When and if such a firm undertaking for 
a credit up to the amount of Ten Million Dollars 
($10,000,000) is obtained. Pan American will not permit 
any modification or amendment adverse to Pan American 
or Holding Company, of such undertaking or any collateral 
undertakings with respect to borrowed monies in the 
amount of up to Forty Million Dollars ($40,000,000), to be 
made between the date of the obtaining of such firm under¬ 
taking and the Closing Date hereunder, and Pan American 
will use its best efforts not to permit an event of default to 
occur as to either such firm undertaking or any credit 
agreement or any bank loans outstanding of Pan Ameri¬ 
can or Holding Company. 

Seventh. The parties hereto agree that between now 
and the Closing Date: 

(a) Each party shall make its books and records and, to 
the extent, of its ability so to do or to cause to be done, 
those of its subsidiaries, associates or affiliates (other than 
American Airlines, Inc.) available to the Accountants and 
will cooperate in order to enable such Accountants to dis¬ 
charge effectively the responsibilities imposed upon them 
hereunder; 

(b) Each party will make available to the other such 
pertinent facts and information, and will consult with each 
other, to the end of avoiding, so far as practicable, expendi¬ 
tures or commitments which would be inappropriate in the 
light of the general purposes of this agreement and in such 
manner as is appropriate to enable the transactions herein 




set forth to be accomplished in the most expeditions and 
efficient manner operationally and in the most orderly man¬ 
ner possible so far as relations of either party with their 
personnel, contractees and selling and shipping public are. 
concerned; 

(c) Overseas will call a meeting of its stockholders, to 
be held within forty-five (45) days after the Government 
Approval Date determined as hereinafter provided for the 

purpose of authorizing the contemplated sale to Pan 
67 American of all its assets and its dissolution, and will 
use its best efforts to obtain the necessary favorable 
votes of stockholders at such meeting; 

(d) Each party will use its best efforts to obtain ap¬ 
proval of the transactions herein contempla ted by the Civil 
Aeronautics Board and the President to the extent required 
by law so that the Government Approval Date (as herein¬ 
after defined) shall occur within the period provided in 
Article Eleventh ; 

(e) On or before the Closing Date, Overseas will cause 
all contracts between Overseas and American Airlines, Inc. 
to be canceled, without penalty to Overseas, unless such 
cancelation shall have been waived by agreement of the par¬ 
ties hereto to permit more efficient operations for a limited 
transitional period; 

(f) Pan American will use its best efforts to cause all 
of the outstanding shares of stock of Pan American on the 
Closing Date to be listed on the New York Stock Exchange 
and registered with the Securities and Exchange Commis¬ 
sion under the Securities Exchange Act of 1934, as amend¬ 
ed, and to cause the number of authorized but unissued 
shares thereof proposed to be issued to Overseas hereunder 
to be listed on the New York Stock Exchange, upon notice 
of issuance, and likewise appropriately registered with the 
Securities and Exchange Commission under the Securities 
Exchange Act of 1934, as amended. 

In the event that the sale of assets contemplated hereun¬ 
der is not consummated, the fee and expenses of the Ac- 
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countants for work done pursuant hereto shall be paid in 
equal proportions by Pan American and Overseas. 

Eighth. The obligations and undertakings of Overseas 
on its part to be performed at or after the Closing Date 
hereinafter provided shall be subject to the accuracy of, and 
compliance with, the representations and covenants of Pan 
American herein contained and of Holding Company in Ex¬ 
hibit B contained and to the following additional express 
conditions precedent: 

(a) That the Accountants shall have delivered to Over¬ 
seas a letter stating that, on the basis of reviews (but 
68 not audits) of appropriate books and records and 
collateral investigations, (i) the number of outstand¬ 
ing shares of stock of Pan American on the Closing Date 
is the same as that of Holding Company on the date hereof, 
except for such shares of common stock as may have been 
issued between the date hereof and the Closing Date and 
reflected in the adjustments to be made under paragraph 
(b) 4.(2) of Article Fifth hereof as of December 31, 1948, 
and (ii) on the same basis of accounting the financial con¬ 
dition of Pan American on the latest practicable date prior 
to the Closing Date (not taking into account contingent lia¬ 
bilities arising out of its acquisition of the assets of Over¬ 
seas hereunder) reflects no materially adverse change from 
the financial condition of Holding Company and Pan 
American consolidated as of September 30, 1948, as shown 
on Exhibit D, after allowing for (1) the repayment of any 
debt existing on September 30, 1948 or thereafter created 
for the purposes hereinafter stated, (2) costs and expenses 
in connection with the transactions contemplated by this 
agreement, (3) changes resulting from any transaction re¬ 
flected in the adjustments to be made under paragraph (b) 
4. (2) of Article Fifth, and (4) changes or losses occurring 
in the ordinary course of the businesses of Pan American 
and of Holding Company (the reduction of current assets 
by the purchase of equipment and spare parts contem¬ 
plated by contracts existing on September 30, 1948 or the 
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purchase of such additional spare parts as are reasonably 
required in connection with their operations, and the crea¬ 
tion of additional debt or incurring of extraordinary ex¬ 
penses in connection therewith, being considered changes in 
the ordinary course of business); 

(b) That the President or a Vice President and the 
Comptroller or the Treasurer of Pan American shall have 
signed and delivered to the Accountants such certificates 
or information as the Accountants may reasonably re¬ 
quest in carrying out their duties hereunder (including in¬ 
vestigation of the representations and covenants of Pan 
American) and shall also have signed and delivered to 
Overseas a certificate, dated as of the Closing Date, stating 
(i) that there are no contingent liabilities involving Pan 
American, or, to the best of their knowledge and belief, 
any of the companies referred to in clause (ii) of 
69 paragraph (b) 3 of Article Fifth (other than contin¬ 
gent liabilities of the character and extent referred 
to in paragraph (g) of Article Second, and any contingent ' 
liabilities which Pan American may have as the result of 
any transaction reflected in the adjustments to be made 
under paragraph (b) 4. (2) of Article Fifth, and those 
arising out of its acquisition of the assets of Overseas here¬ 
under) which, in their judgment, will result in any ultimate 
liability having a material adverse effect on the financial 
condition of Pan American, (ii) that no event of default has 
occurred or is existing in respect to any credit agreements 
or bank loans then outstanding of Pan American, (iii) that,' 
on the same basis of accounting, the financial condition of 
Pan American on the Closing Date (not taking into account 
contingent liabilities arising out of its acquisition of the 
assets of Overseas hereunder) reflects no materially ad¬ 
verse change from the financial condition of Holding Com¬ 
pany and Pan American consolidated as of September 30, 
1948, as shown on Exhibit D, after allowing for (1) the 
repayment of any debt existing on September 30, 1948 or 
thereafter created for the purposes hereinafter stated, (2) 


64 


costs and expenses in connection with the transactions con¬ 
templated by this agreement, (3) changes resulting from 
any transaction reflected in the adjustments to be made un¬ 
der paragraph (b) 4. (2) of Article Fifth, and (4) changes 
or losses occurring in the ordinary course of the businesses 
of Pan American and of Holding Company (the reduction 
of current assets by the purchase of equipment and spare 
parts contemplated by contracts existing on September 30, 
1948 or the purchase of such additional spare parts as are 
reasonably required in connection with their operations and 
the creation of additional debt or incurring of extraordi¬ 
nary expenses in connection therewith, being considered 
changes in the ordinary course of business); 

(c) That Pan American shall have acquired all of the 
assets of Holding Company and in consideration therefor 
shall have assumed all its liabilities of any kind or nature, 
fixed or contingent, and its expenses of dissolution, and 
issued therefor shares of its common stock in number equal 
to the number of shares of stock of Holding Company out¬ 
standing on the date of such acquisition; 

70 (d) That the dissolution of Holding Company 

shall have been authorized by the holders of at least 
sixty-six and two-thirds per cent (66 2/3%) of its shares 
of stock outstanding, and the shares of Pan American re¬ 
ceived by Holding Company for its assets shall have been 
distributed or made available to the stockholders of Hold¬ 
ing Company; 

(e) That all of the outstanding shares of stock of Pan 
American shall have been listed on the New York Stock 
Exchange and registered with the Securities and Exchange 
Commission under the Securities Exchange Act of 1934, as 
amended, and that the number of authorized but unissued 
shares thereof proposed to be issued to Overseas hereunder 
shall have been listed on the New York Stock Exchange, 
upon notice of issuance, and likewise appropriately regis¬ 
tered with the Securities and Exchange Commission under 
the Securities Exchange Act of 1934, as amended; 


(f) That an order of the Civil Aeronautics Board (with 
the approval of the President to the extent required by 
law) shall have been issued and, at the Closing Date, be ef¬ 
fective, approving, to the extent such transactions require 
such approval, all of the transactions contemplated by this 
agreement (including the transactions contemplated by Ex¬ 
hibits B and C) without any conditions substantially and 
adversely affecting Overseas, or, so far as Exhibit C is 
concerned, substantially and adversely affecting American 
Airlines, Inc. This condition precedent shall enure to the 
benefit of Overseas, or American Airlines, Inc., as the case 
may be, only if Overseas or American Airlines, Inc., as the 
case may be, shall notify Pan American in ivriting not later 
than fifteen (15) days after any such order has been issued 
and become effective, whichever is later, that in its opinion 
the conditions set forth in such order are of the character 
described in the preceding sentence. The term ‘‘Govern¬ 
ment Approval Date” as used in this agreement shall mean 
the next regular business day following the later of the last 
day on which Overseas or American Airlines, Inc. shall 
have the right to give a notice under this paragraph (f) or 
the last day on which Pan American or Holding Company 
shall have the right to give a notice under paragraph (e) 
of Article Ninth hereof, without any such notice having 
. been given; 

71 (g) That no injunction issued by any court of 

competent jurisdiction restraining tile consummation 
of the transactions herein contemplated shall be in effect on 
or after a date eighty-five (85) days after the Government 
Approval Date; 

(h) That the firm undertaking contemplated in Article . 
Sixth hereof, if theretofore made, shall not have been 
amended or modified adversely to Holding Company or 
Pan American nor any event of default exist with respect 
thereto or with respect to any credit agreements or bank 
loans of Holding Company or Pan American outstanding 
on the Closing Date; 




(i) That there shall have been furnished to Overseas 
the opinion of Messrs. Cleary, Gottlieb, Friendly & Cox, 
counsel for Pan American, dated as of the Closing Date, to 
the effect that: 

1. Pan American has been duly incorporated and is, 
at the Closing Date, validly existing as a corporation 
in good standing under the laws of the State of New 
York; 

2. The sale of all of the assets, and the dissolution, 
of Holding Company as contemplated herein have been - 
duly authorized by its stockholders, and the shares of 
stock of Pan American received by Holding Company 
for its assets have been distributed or made available 
to the stockholders of Holding Company; 

3. The shares of stock of Pan American being is¬ 
sued to Overseas on the Closing Date are duly and 
validly authorized, issued and delivered, are full paid 
and non-assessable, and are listed on the New York 
Stock Exchange on notice of issuance and regis¬ 
tered under the Securities Exchange Act of 1934, 
as amended; 

4. The shares of stock of Pan American being is¬ 
sued and delivered to Overseas on the Closing Date are 
registered under the Securities Act of 1933, as amend¬ 
ed, or are not required to be so registered when issued 
under the circumstances contemplated by this agree¬ 
ment; 

5. This agreement and Exhibits B and C have been 
duly and validly authorized, executed and delivered by 

Pan American and constitute valid agreements bind- 
72 ing upon and enforceable against Pan American in 

accordance with their terms; and Exhibit B has been 
duly and validly authorized, executed and delivered by 
Holding Company and constitutes a valid agreement 
binding upon and enforceable against Holding Com¬ 
pany in accordance with its terms; 

6. The sale of assets and dissolution of Holding 
Company as contemplated herein will not, taken to¬ 
gether, result in gain or loss recognizable for tax pur¬ 
poses under the Internal Revenue Code of the United 
States. 
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(j) That there shall have been furnished to Overseas 
the opinion of Messrs. Debevoise, Plimpton & McLean^ 
counsel for Overseas, dated as of the Closing Date, to the 
effects stated in clauses 2 and 4 of paragraph (h) of Arti¬ 
cle Ninth hereof and that, in addition, all legal matters in 
connection with the consummation of the transactions con¬ 
templated by this agreement shall be satisfactory in all 
respects to Messrs. Debevoise, Plimpton & McLean, and 
Pan American shall have furnished to Messrs. Debevoise, 
Plimpton & McLean such documents as they may reason¬ 
ably request to enable them to pass upon ihe matters re¬ 
ferred to. 

(k) That the events described in paragraph (d) of 
Article Ninth shall have transpired. 

Any and all of the foregoing conditions may be waived, 
in whole or in part, by Overseas, with or without the con¬ 
sent of Pan American. 

i 

Ninth. The obligations and undertakings of Pan Ameri¬ 
can on its part to be performed at or after the Closing Date 
hereinafter provided shall be subject to the accuracy of, and 
compliance with, the representations and covenants of 
Overseas herein contained, and to compliance by American 
Airlines, Inc. with the provisions of Exhibit C to be per¬ 
formed by it on or prior to the Closing Date, and to the 
following additional express conditions precedent: 

(a) That the Accountants shall have delivered to Pan 
American a letter stating that, on the basis of reviews (but 
not audits) of appropriate books and records of Overseas 
and collateral investigations, (i) the number of outstanding 
shares of stock of Overseas on the Closing Date is 
the same as on the date hereof, and the number of 
73 shares of Overseas owned by American Airlines, Inc. 

on the Closing Date is no less than on the date hereof, 
and (ii) on the same basis of accounting, the financial con¬ 
dition of Overseas on the latest practicable date prior to 
the Closing Date (not taking into account contingent liabili¬ 
ties arising out of-the sale of its assets hereunder) re¬ 
flects no materially adverse change from the financial con- 
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dition of Overseas as of September 30, 1948 as shown on 
Exhibit A after allowing for (1) the repayment of any debt 
existing on September 30, 1948 or thereafter created for 
the purposes hereinafter stated, and (2) changes or losses 
occurring in the ordinary course of the business of Overseas 
(the reduction of current assets by the purchase of equip¬ 
ment and spare parts contemplated by contracts existing 
on September 30, 1948 or the purchase of such additional 
spare parts as are reasonably required in connection with 
its operations, and the creation of additional debt or incur¬ 
ring of extraordinary expenses in connection therewith, be¬ 
ing considered changes in the ordinary course of business); 

(b) That the President or a Vice President and the 
Comptroller or the Treasurer of Overseas shall have signed 
and delivered to the Accountants such certificates or infor¬ 
mation as the Accountants may reasonably request in car¬ 
rying out their duties hereunder (including investigation 
of the representations and covenants of Overseas) and 
shall also have signed and delivered to Pan American a 
certificate, dated as of the Closing Date, stating (i) that 
Overseas has no contingent liabilities (other than those 
arising out of the sale of its assets hereunder) which, in 
their judgment, will involve any material ultimate liability, 
and (ii) that, on the same basis of accounting, the financial 
condition of Overseas on the Closing Date, not taking into 
account contingent liabilities arising out of the sale of 
assets by Overseas hereunder, reflects no materially ad¬ 
verse change from the financial condition of Overseas as of 
September 30, 1948 as shown on Exhibit A after allowing 
for (1) the repayment of any debt existing on September 
30,1948 or thereafter created for the purposes hereinafter 
stated, and (2) changes or losses occurring in the ordinary 
course of the business of Overseas (the reduction of current 
assets by the purchase of equipment and spare parts 
74 contemplated by contracts existing on September 30, 
1948 or the purchase of such additional spare parts 
as are reasonably required in connection with its opera¬ 
tions, and the creation of additional debt, or incurring of 
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extraordinary expenses in connection there with, being con¬ 
sidered changes in the ordinary course of business); 

(c) That the events described in paragraphs (c), (d) 
and (e) of Article Eighth shall have transpired; 

(d) That the sale of all of the assets of Overseas and its 
dissolution as contemplated herein have been duly author¬ 
ized by its stockholders; 

(e) That an order of the Civil Aeronautics Board (with 

the approval of the President to the extent required by 
law) shall have been issued and, at the Closing Bate, be 
effective, approving, to the extent such transactions require 
such approval, all of the transactions contemplated by this 
agreement (including the transactions contemplated by 
Exhibits B and C) without any conditions substantially and 
adversely affecting Pan American or, so far as Exhibit B 
is concerned, substantially and adversely affecting Holding 
Company. This condition precedent shall enure to the 
benefit of Pan American or Holding Company, as the case 
may be, only if Pan American or Holding Company, as the 
case may be, shall notify Overseas in writing not later than 
fifteen (15) days after any such order has been issued and 
become effective, whichever is later, that in its opinion the 
conditions set forth in such order are of the character de¬ 
scribed in the preceding sentence; j 

(f) That no injunction issued by any court of compe¬ 

tent jurisdiction restraining the consummation of the trans¬ 
actions herein contemplated shall be in effect on or after a 
date eighty-five (85) days after the Government Approval 
Bate; I \ 

(g) That the Certificate of Public Convenience and Ne¬ 
cessity referred to in paragraph (h) of Article Fmsr shall 
be valid and outstanding and shall not have been amended 
in any respect which materially impairs the rights and priv¬ 
ileges enjoyed by Overseas thereunder at the date of this 

agreement; 

(h) That there shall have been furnished to Pan 
American the opinion of Messrs. Bebevoise, Plimp- 
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ton & McLean, dated as of the Closing Date, to the effect 
that: 

1. Overseas has been duly incorporated and is, at 
the Closing Date, validly existing as a corporation in 
good standing under the laws of the State of Dela¬ 
ware ; 

2. The sale of all of the assets, and the dissolution, 
of Overseas as contemplated herein has been duly au¬ 
thorized by its stockholders; 

3. This agreement has been duly and validly au¬ 
thorized, executed and delivered by Overseas and con¬ 
stitutes a valid agreement binding upon and enforce¬ 
able against Overseas in accordance with its terms; and 
Exhibit C has been duly and validly authorized, execu¬ 
ted and delivered by American Airlines, Inc. and con¬ 
stitutes a valid agreement binding upon and enforce¬ 
able against American Airlines, Inc. in accordance with 
its terms; 

4. The sale of assets and dissolution of Overseas as 
contemplated herein, with concurrent creation by 
American Airlines, Inc. of a voting trust as contem¬ 
plated by Exhibit C, will not, taken together, result 
in gain or loss recognizable for tax purposes under the 
Internal Revenue Code of the United States. 

(i) That there shall have been furnished to Pan Ameri¬ 
can the opinion of Messrs. Cleary, Gottlieb, Friendly & 
Cox, dated as of the Closing Date, to the effects stated in 
clauses 2,4 and 6 of paragraph (i) of Article Eighth hereof 
and to the effect stated in clause 4. of paragraph (h) of this 
Article Ninth, and that, in addition, all legal matters in 
connection with this agreement and Exhibit C shall be sat¬ 
isfactory in all respects to Messrs. Cleary, Gottlieb, Friend¬ 
ly & Cox, and Overseas shall have furnished to Messrs. 
Cleary, Gottlieb, Friendly & Cox such documents as they 
may reasonably request to enable them to pass upon the 
legal matters referred to. 

Any and all of the foregoing conditions may be waived, 
in whole or in part, by Pan American, with or without the 
consent of Overseas. 

Tenth. Subject to the terms and conditions of this 
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agreement, and except to the extent waived by Pan 
76 American, Overseas agrees that on the Closing Date 
or as soon as possible thereafter it will distribute 
to its stockholders substantially all the stock of Pan Ameri¬ 
can to be received by it hereunder, and will thereafter 
complete its dissolution as promptly as reasonably possible. 

Eleventh. Notwithstanding any other provision of this 
agreement it is expressly understood that either party may 
terminate this agreement, by written notice given to the 
other party at any time after six months from the date 
hereof if the Government Approval Date shall not have 
occurred on or before six (6) months from the date hereof 
unless, prior to the time of the giving of such termination 
notice, the other party, either before or after six (6) months 
from the date hereof, shall, by written notice to the other, 
have extended such six (6) months’ period for an additional 
three (3) months, in which event either party, by written 
notice given to the other party at any time after nine (9) 
months from the date hereof, may terminate this agree¬ 
ment if the • Government Approval Date shall not have 
occurred on or before nine (9) months from the date hereof. 

Twelfth. The “Closing Date”, as such term is used 
anywhere in this agreement, shall be such date as may be 
agreed upon by Overseas and Pan American in writing or, 
failing such agreement, on the ninetieth, day after the 
Government Approval Date (or if such day shall be a 
Saturday, Sunday or holiday, on the first business day 
thereafter). 

Thirteenth. The representations and covenants of each 
of the parties hereto shall be in no way affected by any 
investigation of the other party and shall survive the 
Closing Date hereinabove provided for. ‘ j 

Fourteenth. Any written notice provided for herein 
from either party to the other shall 

(a) If to Pan American, be delivered personally to its 
Vice President and General Counsel, or sent to it by regis¬ 
tered mail, postage prepaid, addressed to it at its address 




hereinabove set forth, marked “Attention Vice Pres- 
77 ident and General Counsel”, or delivered personally 
to snch other officer, or addressed in such other 
manner, as may be requested by Pan American in any 
notice given to Overseas in the manner in this Article 
Fourteenth provided; and 

(b) If to Overseas, be delivered personally to its Presi¬ 
dent or its Vice President and General Manager, or sent 
to it by registered mail, postage prepaid, addressed to it 
at its address hereinabove set forth, marked “Attention 
President or Vice President and General Manager”, or 
delivered personally to such other officer, or addressed in 
such other manner, as may be requested by Overseas in 
any notice given to Pan American in the manner in this 
Article Fourteenth provided. 

Any notice given as herein provided shall be deemed to 
have been given at the time personally delivered, if per¬ 
sonally delivered, or at the time received, if sent by mail. 

1st Witness Whereof, the parties hereto have caused 
this agreement to be executed by their respective officers 
thereunto duly authorized, and their respective corporate 
seals to be hereunto affixed, the day and year first above 
written. 

Pan American Airways, Inc. 
by (s) Juan T. Trtppe 
President 

Attest: 

(s) H. Preston Morris 
Secretary 
(Corporate Seal) 

American Overseas Airlines, Inc. 

! ' by (8) C. R. Smith 

President 

Attest: 

(s) Grant Titsworth 
Ass’t Sec f y 
(Corporate Seal) 
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exhibits 




AMERICAN OVERSEAS AIRLINES, INC. AND 
AMERICAN OVERSEAS AIRLINES, LTD. j 

Consolidated Balance Sheet as at September 30, 1948 


Assets 

Current Assets : Sept. 30,1948 

Cash in banks and on hand-$ 3,413,901 

XL S. Government securities-$ 4,000,000 


Accounts Receivable: 

XL S. Government 

Contract services_$ 1,315,305 

Less: reserve_* 103,495 

$ 1,211,810 

Transportation of XJ. S. Mail_ 432,838 

Transportation of Foreign Mail_ 203,368 

XJ. S. Government—air travel, etc._ 887,049 

Traffic and express balances_ 1,097,060 

Other trade accounts_ 376,888 


$ 2,360,997 

Less: reserve_ 149,282 


$.2,211,715 

Due from employees_ 70,203 


Net Accounts Receivable_ $ 4,129,934 

Inventories—parts and supplies_ 476,484 

Other current assets_ 276,282 


Total Current Assets_ $12,296,601 
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Investments and Special Funds : 

Equipment purchase advances_ 

Total Investments & Special 
Funds _ 

Flight Equipment, at Cost- 

Less: reserve for depreciation_ 

Flight Equipment—Net- 

Buildings and Other Equipment, at Cost .... 

Less: reserve for depreciation___ 

Buildings & Other Equipment— 
Net _ 

Unamobtized Extension & Development Costs 
Deferred Charges : 

Prepaid expenses_ 

Other deferred charges- 

Total Deferred Charges_ 


$ 2,774^22 
65,507 


$ 2,839,729 
$12,255,827 
3,718,095 
$ 8,537,732 
$ 1,622,367 
520,182 

$ 1,102,185 
$ 726,744 

$ 203,075 

230,740 

$ 433,815 

$25,936,806 


The notes set forth at the end of Exhibit A are an integral 
part of the above statement 
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80 AMERICAN OVERSEAS AIRLINES, INC. 
AND AMERICAN OVERSEAS 
AIRLINES, LTD. 

Consolidated Balance Sheet as at September 30, 1948 


Liabilities, Capital Stock and Surplus 
Current Liabilities : Sept. 30,1948 

Notes payable—banks_$ 150,000 

Accounts payable- 351,173 

Traffic balances payable_ 427,181 

Accounts payable—American Airlines, Inc. 773,321 

Accrued salaries and wages- 80,064 

Other accrued taxes_1_ • 38,309 

Accrued interest- 34,567 

Other accrued liabilities_1,213,209 

Total Current Liabilities_$ 3,067,824 

Unearned Transportation Revenue__ $ 1,147,699 

Other Deferred Credits - $ 308,807 

Reserve for Aircraft Overhaul_ $ 407,738 

Reserve for Aircraft Engine Overhaul _$ 271,527 

Long Term Debt — Banks_ $ 3,000,000 

Less: installments due within one year in¬ 
cluded in current liabilities above_ 150,000 

$ 2,850,000 


Subordinated Notes Due October 30,1954_ $ 2,000,000 

Capital Stock: 

Capital 1,749,825 shares at $1 par value_ $ 1,749,825 

Surplus : 

Paid-in surplus- $14^81,855 

Earned surplus (deficit) 

Balance at January 1,1948_ $ 1,491,401 

Net profit for period_ 742,932 

Total Earned Surplus (deficit) _ $ 748,469 

Total Surplus_ $14,133,386 

$25,936,806 


The notes set forth at the end of Exhibit A are an integral 
part of the above statement 





76 


81 AMERICAN OVERSEAS AIRLINES, INC. 

AND AMERICAN OVERSEAS 
AIRLINES, LTD. 

Statement of Consolidated Profit and Loss 
for the Nine Months Ended September 30, 1948 
Operating Revenues: 

Passenger _ $11,780,345 

Mail—U. S. _ 2,954,014 

Mail — Foreign_ 457,795 

Express and freight- 1,053,187 

Excess baggage - 206,110 

Charter and special_ 248,468 . 

Incidental revenue- 147,895 


Total Operating Revenue- $16,847,814 


Operating Expenses: 

Flying operations_ $ 4,316,640* 

Flight equipment maintenance—direct_ 2,136,696 

Depreciation—flight equipment_ 1,152,152 


Total Flying Expenses- $ 7,605,488 

Ground operations_ $ 2,001,360 

Ground and indirect maintenance_ 1,265,366 

Passenger service_:_ 884,626 

Sales _ 1,685,650 

Advertising and publicity_ 718,297 

Provision for adjustments on Govt, contract - 

General and administrative_ 1,443,373 

Depreciation—ground property and equip¬ 
ment - 169,078 


Total Ground Expenses_ $ 8,167,750 


Total Operating Expenses_ $15,773,238 


Net operating income (loss) _ $ 1,074,576 

Income deductions (net) 

Extension and development costs . $ 145,349 

Interest expenses_ 80,786 

Other deductions _ 264,290 

. Other income_ (158,781) 


Total Income Deductions (net) .. $ 331,644 


Provision for Federal Income Taxes_ _ _ 

Net Profit Transferred to Surplus _ $ 742,932 


part of the above statement 
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82 AM ERICAN OVERSEAS AIRLINES, INC. 

Notes to September 30,1948 Financial Statements 

(1) The foregoing balance sheet includes in cash $610,000 
of foreign currencies at official rates of exchange. 

(2) Physical inventories of materials and supplies are 
currently being taken and are expected to be completed 
and compiled as of December 31, 1948. 

(3) The foregoing statements reflect tJ. S. Mail Pay for the 
years 1945,1946,1947 and the nine months ended Sep¬ 
tember 30, 1948 at temporary rates of mail pay estab¬ 
lished by the CAB. Subsequent to September 30,1948 
final mail pay for 1945 in the additional amount of 
approximately $175,000 has been awarded by the CAB 
and is not included in the foregoing statements. Final 
rates of mail pay for the periods subsequent to Decem¬ 
ber 31, 1945 are presently under consideration by the 
CAB and are expected to yield additional amounts of 
revenue. 

(4) Depreciation on Constellations has been reflected in 
the foregoing statements beginning with date of pnr- 
chase. The company contemplates adjusting such de¬ 
preciation to begin recording with date of commence¬ 
ment of regular operations. 

(5) The only assets and liabilities of American Overseas 
Airlines, Ltd. included in the foregoing consolidated 
balance sheet are as follows: Cash, $344.00; other 
accrued liabilities, $4.00. Such corporation had no 
income or expenses for the nine months ended Sep¬ 
tember 30, 1948. 

83 EXHIBIT B 

Jersey City, N. J. 

December 13,1948. 

Pan American Airways, Inc., 

New York, N. Y. 

Dear Sirs: 

In consideration of your execution of a certain contract 
with American Overseas Airlines, Inc. bearing even date 
herewith, the undersigned hereby agrees with you as fol¬ 
lows: 

The undersigned, all as contemplated by said contract, 
will call a meeting of the stockholders of the undersigned. 
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to be held within forty-five (45) days after the Government 
Approval Date (determined as provided in said contract), 
for the purpose of authorizing the sale to you of all the 
assets of the undersigned and the dissolution of the under¬ 
signed, and will use its best efforts to obtain the necessary 
favorable votes of stockholders at such meeting, and, after 
obtaining such necessary favorable votes, will sell to you 
all the assets of the undersigned in consideration of your 
assumption of all of the liabilities of the undersigned, 
including its expenses of dissolution, and your issuance to 
the undersigned of a number of shares of your stock (of 
such par value or, if of no par value, with such stated value, 
as you shall determine) equal to the number of shares of 
the undersigned then outstanding, and will thereafter dis¬ 
solve, and you agree to purchase all the assets of the under¬ 
signed as aforesaid. 

From the date hereof until such time as you shall have 
acquired the assets of the undersigned, or until the above 
mentioned contract shall have been terminated, the under¬ 
signed will not (1) authorize any stock having a preference 
in respect to dividends or liquidation over any other of its 
authorized stock, or (2) borrow money to finance the pur¬ 
chase for cash of all or a substantial part of the stock or 
assets (other than flight equipment) of any other firm or 
corporation, or (3) declare dividends on its outstanding 
£tock aggregating more than 25 cents per share, or (4) de¬ 
clare any stock dividend, effect any stock split-up, or other¬ 
wise issue any of its stock except for value, (5) purchase 
or otherwise acquire any of its outstanding stock, or (6) 
take any action inconsistent with any commitment which 
you have made regarding the undersigned in the above 
mentioned contract. 

This agreement shall terminate and become null and void 
whenever the above mentioned contract shall terminate 
and become null and void (the word “terminate” as here 
used not being intended to include termination of said 
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contract by way of consummation of all of the transactions 
provided for therein). 

If the foregoing is in accordance with your understand¬ 
ing, kindly indicate, in the place provided below, your 
confirmation hereof and your agreement hereto. 

Very truly yours, 

Pan American Airways Corporation 
By (s) Henry J. Friendly 
Vice-President 

Confirmed and agreed, at Jersey City, N. J. 

Pan American Airways, Inc. 

By (s) Juan S. Trippe 
President 

84 EXHIBIT C 

Jersey City, N. J., 
December 13, 1948. 

Pan American Airways, Inc., 

New York, N. Y. 

Dear Sirs: 

In consideration of your execution of a certain contract 
with American Overseas Airlines, Inc. (herein referred to 
as “Overseas”) bearing even date herewith, the under¬ 
signed hereby agrees with you (herein referred to as 
“Pan American”) as follows: 

(1) The undersigned will, at the special meeting of Over¬ 
seas stockholders contemplated by paragraph (c) of Article 
Seventh of the contract, vote all of the shares of stock 
of Overseas owned by it in favor of (i) the proposed sale 
of assets by Overseas to Pan American and (ii) the disso¬ 
lution of Overseas and the prompt distribution to its stock¬ 
holders of the stock of Pan American to be received by 
Overseas for its assets. 

(2) The undersigned will, promptly upon receipt thereof, 
deposit in a voting trust all of the Pan American shares 
received by it on the dissolution of Overseas. Such voting 
trust will be for a period of seven years, extendable by the 
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undersigned for an additional three years if the Civil Aero¬ 
nautics Board should approve such extension. It will 
provide, among other things, that 

(a) There shall be three trustees, one of whom shall 
at all times be selected by the undersigned, the second 
of whom shall at all times be selected by Pan Ameri¬ 
can, and the third of whom shall be mutually agreed 
upon between the undersigned and Pan. American or* 
failing such agreement within ten (10) days after the* 
i Government Approval Date as defined in the above 

mentioned contract in the case of the initial third 
trustee, or wi thin thirty (30) days after a vacancy in 
the office of such third trustee shall arise, be selected 
by the President of The National City Bank of New 
York or, if he shall not act, by such other party as*' 
may be mutually agreed upon; 

(b) The voting trust certificates shall not be trans¬ 
ferable by the undersigned except in connection with 
a sale or disposition thereof similar to the sale or 
other disposition of shares of Pan American described 
in clauses (a) and (b) of paragraph (3) below; 

(c) Underlying shares on deposit in the voting 
trust may be withdrawn therefrom at any time by any 
holder of voting trust certificates other than the under¬ 
signed, and the undersigned may also withdraw under¬ 
lying shares at any time but only for the purpose of 
making an immediate sale or other disposition thereof 
of the kind described in clauses (a) and (b) of para¬ 
graph (3) below; 

(d) Expenses in connection with the voting trust 
shall be paid as follows: Expenses of creation of the 
voting trust shall be paid by the undersigned; transfer 
taxes payable in connection with the deposit of shares 
thereunder shall be payable by the parties depositing 
shares thereunder; expenses in connection with the 
maintenance of the voting trust (other than the full 
compensation, of the voting trustee selected by Pan 
American, and one-half of the compensation of the . 

third voting trustee, which shall be paid by Pan 
85 American), shall be paid out of any dividends re¬ 
ceived by the voting trustees on deposited stock or, 
if sufficient dividends are not so received, such ex¬ 
penses shall be paid pro rata by the holders of voting 







81 

trust certificates at the time of withdrawal by them 
of underlying shares from the voting trust either 
before or after termination of the voting trust; and 
the expenses in connection with the termination of 
the trust and the withdrawal of underlying shares at 
or prior to such termination, including transfer taxes 
payable in connection with the transfer of deposited 
shares out of the voting trust, shall be payable pro rata 
by holders of voting trust certificates at the time of 
delivery to them of underlying shares. 

(3) If the undersigned shall not, prior to the termina¬ 
tion of the voting trust, have sold or otherwise disposed of 
all of its voting trust certificates, or all of the shares under¬ 
lying its voting trust certificates, in the manner permitted 
by clauses (b) and (c) of paragraph (2) above, the under¬ 
signed will, promptly upon the termination of said voting 
trust: 

(a) Distribute its Pan American shares to the hold¬ 
ers of its common stock on a pro rata basis, or 

(b) To the extent not so distributed, sell all of such 
Pan American shares, etiher by bona fide public dis¬ 
tribution through sale on the New York Stock Ex¬ 
change, or by sales to underwriters or dealers for 

> bona fide distribution to the public, or by sales to 

selected purchasers not purchasing with a view to 
immediate resale with not over 100,000 Pan American 
shares being sold to any one purchaser or associated 
group of purchasers. 

(4) Pan American agrees that if the Securities and 
Exchange Commission should require that a registration 
under the Securities Act of 1933, as amended, be effected 
in connection with any proposed sale of shares of Pan 
American stock provided for in this agreement, Pan Amer¬ 
ican will effect such registration of such stock provided 
that its then latest annual audit may be utilized for the 
most recent financial data required to be included in such 
registration or, if such then latest annual audit may not 
be so utilized, provided the undersigned pays for the cost 
of such special audit as may be required for utilization 
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for the most recent financial data to be included in such 
registration. 

(5) The undersigned guarantees the right of Overseas 
to repay without premium sums borrowed under its Credit 
Agreement, dated June 20,1947, with The Chase National 
Bank of the City of New York provided that no such 
repayment is made by Pan American as a result of the 
above mentioned contract with Overseas without a reason¬ 
able opportunity being afforded the undersigned to resist 
any claim that a premium is payable; and in the event that 
any premium has to be paid notwithstanding the f oregoing, 
the undersigned will, in satisfaction of its obligation under 
this guarantee, deliver to Pan American shares of stock 
of Pan American in number equal to the amount of such 
premium divided by the net asset value per share of Pan 
American and Pan American Airways Corporation con¬ 
solidated as of December 31, 1948, as determined by the 
Accountants under said above mentioned contract 

(6) The undersigned agrees not to sell any of its Over¬ 
seas stock prior to the earlier of either (a) the completion 
of the dissolution of Overseas, or (b) the termination of 
the above mentioned contract pursuant to any of the pro¬ 
visions thereof. 

(7) The undersigned and Pan American each agrees not 
to use the word “Overseas” as a part of a corporate name, 
trade or service name, or other name generally used for 
the purpose of identifying it or its operations in the field 
of air transportation or any other field in any other way 

related to the operation or manufacture of aircraft 
86 (8) Pan American agrees that it will not use, or 

at any time claim by reason of its purchase of the 
assets of Overseas that it is entitled to the use of, any trade 
or service marks or names, the use of which by Overseas is 
based on a grant by, license from, or permission of, the 
undersigned. It is further understood that the undersigned 
retains full right itseif to use any such trade or service 
marks or names in any manner whatsoever, except as pro¬ 
vided in paragraph (7). 
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(9) The undersigned agrees to consent to the cancela¬ 
tion, without penalty to Overseas, of all contracts between 
Overseas and the undersigned unless such cancelation shall 
have been waived by Pan American to permit more efficient 
operations for a limited transitional period. 

(10) This agreement shall terminate and become null 
and void whenever the above mentioned contract between 
Overseas and Pan American shall terminate and become 
null and void (the word “terminate” as here used not 
being intended to apply to termination of said contract by 
way of consummation of all of the transactions provided 
for therein.) 

If the foregoing is in accordance with your understand¬ 
ing, kindly indicate, in the place provided below, your 
confirmation hereof and your agreement hereto. 

Very truly yours, 

American Airlines, Inc. 

By (s) C. B. Smith 

Chairman of the Board 
Confirmed and agreed at Jersey City, N. J. 

Pan American Airways, Inc. 

By (s) Juan T. Trippe 
President 




EXHIBIT D 

PAN AMERICAN AIRWAYS CORPORATION AND PAN AMERICAN AIRWAYS, INC. 
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divUions) .... . 9,822,425.42 — 62,663.16 9,269,762.26 

Depreciation—ground equipment . 907,886.86 — ' — 907,888.86 

Total Operating Expenses . $101,462,827.01 $ — $ 62,668.16 $101,400,168.85 

Net Operating Income. $ 4,870,174.93 $ — $ (62,668.16) $ 4,982,888.09 
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92 EXHIBIT E 

PAN AMERICAN AIRWAYS CORPORATION AND 
PAN AMERICAN AIRWAYS, INC. 
Ownership of Stock of Other Corporations 

Percent 
Number of 
of Owner- 
Shares • ship 

Owned by Pan American Airways 
Corporation 

Aerovias Nacionales de Colombia — 1,144,032 47.7 


China National Aviation Corporation 2,000 20 

Intercontinental Hotels Corporation.. 100,000 100 

Pan American-Grace Airways, Inc. .. 50,000 50 

Owned by Pan American Airways, Inc. 

Aeronaves de Mexico, S. A_ 900 40 

Aeropnerto de Bogota y Leticia, Ltda. 441 49 

Aerovias Venezolanas, S. A._ 741 37.05 

Compania Cnbana de Aviacion, S. A. 48,000 48 

Compania de Aviacion Pan American 

Argentina, S. A._ 2,500 100 

Compania Dominicana de Aviacion, 

C por A_ 400 40 

Compania Mexicana de Aviacion, S. A. 73,250 41.9 

Compania Panamena de Aviacion, S. A. 1,650 33 

Grandes Hotels, S. A._ 400 100 

Lineas Aereas Costarricenses, S. A_ 20 40 

Lineas Aereas de Nicaragua, S. A_ 800 40 

' Panair do Brasil, S. A_ 192,000 43.6 

Servicio Aero de Honduras, S. A..._ 800 40 

Uraba, Medellin & Central Airways, 

Inc._ 4,500 100 






PAN AMERICAN AIRWAYS, INC. 

Certificates of Public Convenience and Necessity- 

Pan American is the holder of the following Certificates 

of Public Convenience and Necessity issued by the Civil 
Aeronautics Board and authorizing the transportation of 
persons, property and (except where specified) mail: 

(i) Between the co-terminal points Boston, Mass., Chi¬ 

cago, HI., Detroit, Mich., New York, N. Y., Philadelphia, 
Pa., Baltimore, Md., and Washington, D. C. (authorization 
as to all co-terminals other than New York being for a 
period expiring 7 years from July 5, 1945), the Azores, 
Lisbon, Portugal, Barcelona, Spain (authorization as to 
Barcelona to expire 7 years from July 5, 1945), and Mar¬ 
seille, France; and between Lisbon, Portugal, and London, 
England. ' '; * 

(ii) Between the co-terminal points listed in item (i) 
(and for the same period therein stated), Newfoundland, 
Foynes and Dublin, Eire, and London; and (for a period 
terminating 7 years from July 5, 1945) between London 
and intermediate points within the following areas: Bel¬ 
gium; that portion of Germany which lies south of the 50th 
parallel; Frankfurt, Germany; Czechoslovakia; Austria; 
Hungary; Yugoslavia; Rumania; Bulgaria; Turkey; Leba¬ 
non; Iraq; Iran; and Afghanistan; and intermediate and 
terminal points within that portion of India which lies 
north of the 20th parallel. 

(iii) Between the terminal point New York, N. Y., the 
Azores, Dakar, French West Africa, Monrovia, Liberia, 
Accra, Gold Coast, Leopoldville, Belgian Congo, and the 
co-terminal points Johannesburg and Capetown, Union of 
South Africa (for a period terminating 7 years from Au¬ 
gust 15,1946). 

(iv) Between the co-terminal points New York, N. Y., 
and Boston, Mass., and the terminal point Bermuda. 

(v) (1) Between the terminal point Miami, Fla., the 
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intermediate points Camaguey and Santiago, Cuba, Port- 
an-Prince, Haiti, Ciudad Trujillo, Dominican Republic, San 
Juan, Puerto Rico, Charlotte Amalie, St. Thomas, Virgin 
Islands, St Croix, Guadeloupe, Ft. de France, Martinique, 
Barbados, Port of Spain, Trinidad, Georgetown, British 
Guiana, Paramaribo, Surinam (Dutch Guiana), Cayenne, 
French Guiana, Belem (Para), Sao Luiz (Maranhao), Ca- 
mocim, Fortaleza, Areia Branca, and Natal, Brazil, and 
(a) beyond Natal the intermediate points Recife (Pernam¬ 
buco), Maceio, Aracaju, Sao Salvador (Bahia)*, Caravellas, 
Victoria, Rio de Janeiro, Sao Paulo, and Porto Alegre, 
Brazil, Montevideo, Uruguay, and the terminal point Bue¬ 
nos Aires, Argentina, and (b) beyond Natal the interme¬ 
diate point ALScension Island, an intermediate point in West 
Africa, and the co-terminal points Johannesburg and Cape¬ 
town, Union of South Africa (such authorization under (b) 
hereof to expire on August 15, 1953); and also between 
the intermediate point Rio de Janeiro, Brazil, the inter¬ 
mediate points Sao Paulo, Curityba, Iguassu Falls, Brazil, 
and Asuncion, Paraguay, and the terminal point Buenos 
Aires, Argentina; and also between the intermediate point 
Ciudad Trujillo, Dominican Republic, the intermediate 
points Aruba, Netherlands West Indies, Curacao, Nether¬ 
lands West Indies, and the terminal point Caracas, Vene¬ 
zuela; and also between the intermediate point Belem 
(Para), Brazil, the intermediate point Barreiras, Brazil, 
and the intermediate point Rio de Janeiro, Brazil; and also 
between the intermediate point Port-au-Prince, Haiti, the 
intermediate point Santiago, Cuba, and the terminal point 
Kingston, Jamaica; 

94 (2) Between the terminal point Miami, Fla., the 

intermediate point Havana, Cuba, and the terminal 
point Merida, Mexico; 

(3) Between the terminal point Miami, Fla., the inter¬ 
mediate points Cienfuegos, Cuba, Montego Bay, Jamaica, 
and Kingston, Jamaica, and the terminal point Balboa, 
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Canal Zone; and also between the intermediate point Kings¬ 
ton, Jamaica, and the terminal point Barranquilla, Colom¬ 
bia; 

(4) Between the terminal point Miami, Fla^ the inter¬ 
mediate point Cat Cay, Bahama Islands (except with re¬ 
spect to mail), and the terminal point Nassau, Bahama 
Islands; 

(5) Between the terminal point Houston, Tex., the inter¬ 
mediate points Corpus Christi and Brownsrrille, Tex., Tam¬ 
pico, Mexico City, and Tapachula, Mexico, Guatemala City, 
Guatemala, San Salvador, El Salvador, Tegucigalpa, Re¬ 
public of Honduras, Managua, Nicaragua, San Jose, Costa 
Rica, and David, Panama, and the terminal point Balboa, 
Canal Zone (Ancon, Canal Zone or Panama City, Panama); 

(6) Between the terminal point Balboa, Canal Zone, the 
intermediate points Barranquilla, Colombia, Maracaibo, 
Venezuela, Aruba, Netherlands West Indies, Caracas, Bar¬ 
celona, and Maturin, Venezuela, and the terminal point 
Port of Spain, Trinidad; 

(7) Between the the terminal point New York, N. Y., the 
intermediate points San Juan, Puerto Rico, Curacao, Neth¬ 
erlands West Indies, and the terminal point, Caracas, 
Venezuela. 

(vi) Between the co-terminal points Houston, Texas, and 
New Orleans, La., Merida, and Guatemala City. 

(vii) (1) Between the co-terminal points San Francisco 
and Los Angeles, Calif., the intermediate points Honolulu, 
Hawaii, Midway Island, Wake Island, the island of Guam, 
and Manila, Philippine Islands, and (a) beyond the inter¬ 
mediate point Manila, Philippine Islands, the intermediate 
points Saigon, French Indo-China, and Singapore, Straits 
Settlements, and the terminal point Batavia, Java (such 
authorization to continue in effect up to and including July 
30, 1953); and (b) beyond the intermediate point Manila, 
Philippine Islands, the intermediate points the Portuguese 
Colony of Macao, the British Crown Colony of Hong Kong, 





Saigon, French Indo-China, Bangkok, Thailand, and Ran¬ 
goon, Burma, and intermediate and terminal points within 
the portions of India and Pakistan lying north of the 20th 
parallel (snch authorization as to points beyond the inter¬ 
mediate point the British Crown Colony of Hong Kong to 
continue in effect up to and including July 4, 1952); 

(2) Between the co-terminal points Seattle-Taeoma, 
Wash., and Portland, Oreg., and the intermediate point 
Honolulu, Hawaii (such authorization to expire 5 years 
from October 2,1948); 

(3) Between the intermediate points Honolulu, Hawaii, 
and Wake Island; 

(4) Between the intermediate points Midway Island, 
Tokyo, Japan, and Shanghai, China, and the British Crown 
Colony of Hong Kong (such authorization to continue in 
effect up to and including July 30, 1953); 

(viii) Between the terminal point San Francisco,. Calif., 
the intermediate points Los Angeles, Calif., Honolulu, 
Hawaii, Canton Island, Suva, British Crown Colony of 
Fiji^nd Noumea, New Caledonia; and (a) beyond Noumea, 
New Caledonia, the intermediate point Sydney, Australia, 
and the terminal point Melbourne, Australia; and (b) be¬ 
yond-Noumea, New Caledonia, the terminal point Auck¬ 
land, New Zealand. 

(ix) Between the terminal point Seattle, Wash., the in¬ 
termediate points Ketchikan, Alaska, Juneau, Alaska, 
Whitehorse, Yukon Territory, Canada, and the terminal 
point Fairbanks, Alaska. 

(x) Between the terminal point Fairbanks, Alaska, vari¬ 
ous intermediate points in Alaska, and Bethel, Alaska (ex¬ 
cept for mail). 

95 • (xi) Between the terminal point Fairbanks, 

Alaska, various intermediate points in Alaska, and 
the terminal point Nome, Alaska. 

The said certificates are subject to certain restrictions 
set forth therein. 


Service is being operated over substantially all of said 
certificates (although not to all points listed therein) ex¬ 
cept for: (a) service to the co-terminals listed in items (i) 
and (ii) other than New York and Boston; (b) the portions 
of the certificate listed in item (i) between Barcelona and 
Marseille and between Lisbon and London; (c) the portion 
of the certificate listed in item (ii) consisting of Hungary, 
Yugoslavia, Rumania, Bulgaria, Iran and Afghanistan; 
(d) the portions of the certificate listed in item (v) consist¬ 
ing of routes along the coast of Brazil north of Rio de 
Janeiro, the route to Africa via Ascension Island, and the 
route between Rio de Janeiro and Buenos Aires via Asun¬ 
cion; (e) the portion of the certificate listed in item (vii) 
authorizing service to Indo-China, Singapore and Batavia; 
(f) service south of Sydney, Australia authorized by the 
certificate listed in item (viii); and (g) the service between 
Fairbanks and Bethel, Alaska, authorized by the certificate 
listed in item (x); and (h) service to the co-terminal Cape¬ 
town, Union of South Africa. 
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97 BEFORE THE 

CIVIL AERONAUTICS BOARD 
Docket No. 3590 
In the Matter 

of ’ ■ | 

The Petition of Pan American Airways, Inc. 
and American Airlines, Inc., for Approval of 
an Agreement, dated December 13,1948, and 
the transactions contemplated thereby. 

The petition of Pan American Airways, Inc. (herein¬ 
after referred to as “Pan American”) and American Air¬ 
lines, Inc. (hereinafter referred to as “American”), re¬ 
spectfully shows to the Board as follows: 

1. Pan American is a corporation organized and exist¬ 
ing under the laws of the State of New York. It is an air 
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carrier, holding certificates of public convenience and neces¬ 
sity to engage in air transportation between the Continental 
United States and territories and possessions of the United 
States and foreign countries. 

2. American is a corporation organized and existing un¬ 
der the laws of the State of Delaware. It is an air carrier, 
holding certificates of public convenience and necessity to 
engage in the transportation of persons, property and mail 
between various points in the Continental United States, 
Canada and Mexico. American is the owner of 1,083,154 
shares of the capital stock of American Overseas Airlines, 
Inc. (hereinafter referred to as “Overseas”)* out of a total 
of 1,749,825 shares of the stock of Overseas now out¬ 
standing. 

3. In consideration of the execution by Pan American 
with Overseas of an agreement dated December 13, 

98 1948, a copy of which is attached as Appendix 1 to a 

petition of Pan American Airways, Inc. and Ameri¬ 
can Overseas Airlines, Inc. being filed simultaneously here¬ 
with, American has entered into a contract with Pan Amer¬ 
ican, a copy of which is annexed hereto marked Appendix 1 
and made a part hereof. In said contract American and 
Pan American make certain covenants collateral to the 
agreement between Pan American and Overseas, including 
a covenant by American that all of the shares of Pan Amer¬ 
ican to be received by American as the Tesult of the con¬ 
summation of the proposed transaction between Pan Amer¬ 
ican and Overseas will be deposited in a voting trust pend¬ 
ing their distribution or sale. 

4. Pan American and American believe that the agree¬ 
ment dated December 13,1948, between Pan American and 
Overseas and the collateral contract between Pan American 
and American are in the public interest. 

Wheeefobe, Pan American and American pray that the 
Board make and enter such order as may be necessary or 
advisable in the premises approving the contract between 
them dated December 13, 1948, and the transactions and 


stock ownership contemplated thereby, and granting such 
other, further and different relief as to the Board may 
seem just and proper. 

Pan American Airways, Itfc. 
By J. T. Treppe 

President 

American Airlines, Inc., 

By C. R. Smith 
Chairman of the Board 
99 State of New York) ‘ * I 

County of New York) ss.: 

J. T. Trdppe, being duly sworn, deposes and says that he 
is President of Pan American Airways, Inc.; that he is 
familiar with the contents of the foregoing application; 
that he intends and desires that in granting or denying the 
rights and privileges applied for thereunder, the Board 
shall place full and complete reliance upon the accuracy of 
each and every statement therein set forth; that to the best 
of his information and belief, every statement contained 
therein is true and no such statement is misleading; and 
that, in his opinion, the application does not omit to state 
any facts known to him which would be deemed by the 
Board to be of importance to it in reaching its determina¬ 
tions in connection therewith. 

J. T. Trtppe * 

J. T. Trippe 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1948. 

Emma F. Rahn 
Emma F. Rahn 


Notary Public, State of New York 
Residing in Queens County No. 3281 
Reg. No. 347-R-O 
Cert. Filed in N. Y. Co. No. 604 
Reg. No. 852-R-O 
Commission Expires March 30,1950 
Notarial Seal 







100 District of Columbia —ss.: 

C. B. Smith, being duly sworn, deposes and says 
that he is Chairman of the Board of American Airlines, 
Inc.; that he is familiar with the contents of the foregoing 
application; that he intends and desires that in granting 
or denying the rights and privileges applied for there¬ 
under, the Board shall place full and complete reliance upon 
the accuracy of each and every statement herein set forth; 
that to the best of his information and belief, every state¬ 
ment contained therein is true and no such statement is 
misleading; and that, in his opinion, the application does 
not omit to state any facts known to him which would be 
deemed by the Board to be of importance to it in reaching 
its determinations in connection therewith. 

C. B. Smith 
C. B. Smith 

Subscribed and sworn to before me 
this 15th day of December, 1948. 

Margaret MacPhebson 
Margaret MacPherson 
Notary Public 

My Commission Expires March 14,1952 

101 APPENDIX 1 

Jersey City, N. J. 

December 13, 1948. 

Pan American Airways, Inc. 

New York, N. Y. 

Dear Sirs: 

In consideration of your execution of a certain contract 
with American Overseas Airlines, Inc. (herein referred to 
as “Overseas”) bearing even date herewith, the under¬ 
signed hereby agrees with you (herein referred to as “Pan 
American”) as follows: 

(1) The undersigned will, at the special meeting of 
Overseas stockholders contemplated by paragraph (c) of 


Article Seventh of the contract, vote all of the shares of 
stock of Overseas owned by it in favor of (i) the proposed 
sale of assets by Overseas to Pan American and (ii) the 
dissolution of Overseas and the prompt distribntion to its 
stockholders of the stock of Pan American to be received 
by Overseas for its assets. 

(2) The undersigned will, promptly upon receipt there¬ 
of, deposit in a voting trust all of the Pan American shares 
received by it on the dissolution of Overseas. Such voting 
trust will be for a period of seven years, extendable by the 
undersigned for an additional three years if the Civil Aero¬ 
nautics Board should approve such extension. It will 
provide, among other things, that 

(a) There shall be three trustees, one of whom 
shall at all times be selected by the undersigned, the 
second of whom shall at all times be selected by Pan 
American, and the third of whom shall be mutually 
agreed upon between the undersigned and Pan Ameri¬ 
can or, failing such agreement within ten (10) days 
after the Government Approval Date as defined in the 
above mentioned contract in the case of the initial 
third trustee, or within thirty (30) days after a va¬ 
cancy in the office of such third trustee shall arise, be 
selected by the President of The National City Bank 
of New York or, if he shall hot act, by such other 
party as may be mutually agreed upon; 

(b) The voting trust certificates shall not be trans¬ 
ferable by the undersigned except in connection with 
a sale or disposition thereof similar to the sales or 
other disposition of shares of Pan American described 
in clauses (a) and (b) of paragraph (3) below; 

(c) Underlying shares on deposit in the voting 
trust may be withdrawn therefrom at any time by any 
holder of voting trust certificates other than the under¬ 
signed, and the undersigned may also withdraw un¬ 
derlying shares at any time but only for the pur¬ 
pose of making an immediate sale or other disposition 
thereof of the kind described in clauses (a) and (b) 
of paragraph (3) below; 

(d) Expenses in connection with the voting trust 
shall be paid as follows: Expenses of creation of the 
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voting trust shall be paid by the undersigned; transfer 
taxes payable in connection with the deposit of shares 
thereunder shall be payable by the parties depositing 
shares thereunder; expenses in connection with the 
maintenance of the voting trust (other than the full 
compensation of the voting trustee selected by Pan 
American, and one-half of the compensation of the 
third voting trustee, which shall be paid by Pan 
102 American), shall be paid out of any dividends re¬ 
ceived by the voting trustees on deposited stock or, 
if sufficient dividends are not so received, such ex¬ 
penses shall be paid pro rata by the holders of voting 
trust certificates at the time of withdrawal by them 
of underlying shares from the voting trust either be¬ 
fore or after termination of the voting trust; and the 
expenses in connection with the termination of the 
trust and the withdrawal of underlying shares at or 
prior to such termination, ineluding transfer taxes 
payable in connection with the transfer of deposited 
shares out of the voting trust, shall be payable pro rata 
by holders of voting trust certificates at the time of 
delivery to them of underlying shares. 

(3) If the undersigned shall not, prior to the termina¬ 
tion of the voting trust, have sold or otherwise disposed 
of all of its voting trust certificates, or all of the shares 
underlying its voting trust certificates, in the manner per¬ 
mitted by clauses (b) and (c) of paragraph (2) above, the 
undersigned will, promptly upon the termination of said 
voting trust: 

(a) Distribute its Pan American shares to the 
holders of its common stock on a pro rata basis, or 

(b) To the extent not so distributed, sell all of 
such Pan American shares, either by bona fide public 
distribution through sale on the New York Stock Ex¬ 
change, or by sales to underwriters or dealers for bona 
fide distribution to the public, or by sales to selected 
purchasers not purchasing with a view to immediate 
resale with not over 100,000 Pan American shares 
being sold to any one purchaser or associated group 
of purchasers. 

(4) Pan American agrees that if the Securities and 
Exchange Commission should require that a registration 






under the Securities Act of 1933, as amended, be effected in 
connection with any proposed sale of shares of Pan Ameri¬ 
can stock provided for in this agreement, Pan American 
will effect such registration of such stock provided that 
its then latest annual audit may be utilized for the most 
recent financial data required to be included in such regis¬ 
tration or, if such then latest annual audit may not be so 
utilized, provided the undersigned pays for the cost of such 
special audit as may be required for utilization for the 
most recent financial data to be included in such registra¬ 
tion. I 


(5) The undersigned guarantees the right of Overseas 
to repay without premium sums borrowed under its Credit 
Agreement, dated June 20, 1947, with The Chase National 
Bank of the City of New York provided that no such repay¬ 
ment is made by Pan American as a result of the above 
mentioned contract with Overseas without a reasonable 


opportunity being afforded the undersigned to resist any 
claim that a premium is payable; and in the event that 
any premium has to be paid notwithstanding: the foregoing, 
the undersigned will, in satisfaction of its obligation under 
this guarantee, deliver to Pan American shares of stock 
of Pan American in number equal to the amount of such 
premium divided by the net asset value per share of Pan 
American and Pan American Airways Corporation con¬ 
solidated as of December 31, 1948, as determined by the 
Accountants under said above mentioned contract. 

(6) The undersigned agrees not to sell any of its Over¬ 
seas stock prior to the earlier of either (a) the completion 
of the dissolution of Overseas, or (b) the termination of 
the above mentioned contract pursuant to any of the pro¬ 
visions thereof. 

(7) The undersigned and Pan American each agrees 
not to use the word “Overseas” as a part of a corporate 
name, trade or service name, or other name generally used 
for the purpose of identifying it or its operations in the 


field of air transportation or any other field in any other 
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way related to the operation or manufacture of' air¬ 
craft. 

103 (8) Pan American agrees that it will not nse, or 

at any time claim by reason of its purchase of the 
assets of Overseas that it is entitled to the nse of, any 
trade or service marks or names, the use of which by Over¬ 
seas is based on a grant by, license from, or permission of, 
the undersigned. It is further understood that the under¬ 
signed retains full right itself to use any such trade or 
service marks or names in any manner whatsoever, except 
as provided in paragraph (7). 

(9) The undersigned agrees to consent to the cancella¬ 
tion, without penalty to Overseas, of all contracts between 
Overseas and the undersigned unless such cancellation shall 
have been waived by Pan American to permit more efficient 
operations for a limited transitional period. 

(10) This agreement shall terminate and become null 
and void whenever the above mentioned contract between 
Overseas and Pan American shall terminate and become 
null and void (the word “terminate” as here used not 
being intended to apply to termination of said contract by 
way of consummation of all of the transactions provided 
for therein). 

If the foregoing is in accordance with your understand¬ 
ing, kindly indicate, in the place provided below, your 
confirmation hereof and your agreement hereto. 

Very truly yours, 

American Airlines, Inc. 

By (s) C. E. Smith 

Chairman of the Board 
Confirmed and agreed at Jersey City, N. J. 

Pan American Airways, Inc. 

By (s) Juan T. Trippe - 
President 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 
In the Matter 
°f 

The Petition of Pan American Airways, Inc. 
for Approval of the acquisition of all the assets 
of Pan American Airways Corporation. 

Docket No. 3591 | 

The petition of Pan American Airways, Inc. (hereinafter 
referred to as “Pan American”), respectfully shows to the 
Board as follows: 

1. Pan American is a corporation organized and exist¬ 
ing under the laws of the State of New York. It is an air 
carrier, holding certificates of public convenience and ne¬ 
cessity to engage in air transportation between the Conti¬ 
nental United States and territories and possessions of the 
United States and foreign countries. i 

• 2.. Pan American Airways Corporation (hereinafter re¬ 
ferred to as “the Corporation”) is a corporation organized 
and existing under the laws of the State of Delaware. The 
Corporation owns all of the outstanding stock of Pan 
American. The Corporation also owns 50% of the issued 
and outstanding stock of Pan American-G race Airways, 
Inc., a corporation organized and existing under the laws 
of the State of Delaware, engaged in air transportation 
between the Canal Zone and points in South America; 
47.7% of the issued and outstanding stock of Aerovias 
Nacionales de Colombia, a Colombian corporation, engaged 
in the transportation of persons, property sud mail by air 
within Colombia and between Colombia and other coun¬ 
tries; and 20% of the issued and outstanding stock of 
China National Aviation Corporation, a Chinese 
106 corporation, engaged in the transportation of per-. 

sons, property and mail by air within the Republic 
of China and between China and other countries. 

3. In consideration of Pan American’s execution of an 
agreement with American Overseas Airlines, Inc. (herein- 
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after referred to as 1 1 Overseas”) dated December 13,1948, 
a copy of which is attached as Appendix 1 to the petition 
of Pan American Airways, Inc. and American Overseas 
Airlines, Inc. being filed simultaneously herewith, the Cor¬ 
poration has entered into a contract with Pan American 
(in the form annexed hereto marked Appendix 1 and made 
a part hereof) whereby the Corporation has made certain 
covenants incidental to the basic agreement between Pan 
American and Overseas. Such basic agreement contem¬ 
plates as a condition to consummation thereof that the 
Corporation, subject to its stockholders’ approval, shall 
have sold all of its assets to Pan American in consideration 
of Pan American’s assumption of all of its liabilities and 
the issuance by Pan American of a number of shares of 
Pan American stock equal to the number of shares of stock 
of the Corporation then outstanding and that dissolution 
of the Corporation shall have been authorized and the Pan 
American shares distributed or made available for distribu¬ 
tion to stockholders of the Corporation. Pan American 
has agreed to purchase the assets and assume the liabilities 
of the Corporation, as set forth in Appendix 1. 

4. Pan American believes that the acquisition by it of 
all of the assets of the Corporation and the subsequent 
dissolution of the Corporation would be in the public 
interest. 

Whebefobe, Pan American prays that the Board make 
and enter such order as may be necessary or advisable in 
the premises approving the acquisition by Pan American 
of all of the assets of the Corporation and granting such 
other, further and different relief as to the Board may 
seem just and proper. 

Pax Amebican Aibways, Inc. 

By J. T. Tbippe 
President 

• • • • 
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Jersey City, N. J., 

December 13, 194&. 

Pan American Airways, Inc. 

New York, N. Y. j 

Dear Sirs: 1 

In consideration of your execution of a certain contract 
with American Overseas Airlines, Inc. bearing even date 
herewith, the undersigned hereby agrees with you as fol¬ 
lows: 

The undersigned, all as contemplated by said contract, 
will call a meeting of the stockholders of the undersigned, 
to be held within forty-five (45) days after the Government 
Approval Date (determined as provided in said contract), 
for the purpose of authorizing the sale to you of all the 
assets of the undersigned and the dissolution of the under¬ 
signed, and will use its best efforts to obtain the necessary 
favorable votes of stockholders at such meeting, and, after 
obtaining such necessary favorable votes, 'vrill sell to you 
all the assets of the undersigned in consideration of your 
assumption of all of the liabilities of the undersigned, 
including its expenses of dissolution, and your issuance to 
the undersigned of a number of shares of your stock (of 
such par value or, if of no par value, with such stated 
value, as you shall determine) equal to the number of 
shares of the undersigned then outstanding, and will there¬ 
after dissolve, and you agree to purchase all the assets 
of the undersigned as aforesaid. 

From the date hereof until such time as you shall have 
acquired the assets of the undersigned, or until the above 
mentioned contract shall have been terminated, the under¬ 
signed will not (1) authorize any stock having a preference 
in respect to dividends or liquidation over any other of its 
authorized stock, or (2) borrow money to finance the pur¬ 
chase for cash of all or a substantial part of the stock or 
assets (other than flight equipment) of any other firm or 
corporation, or (3) declare dividends on its outstanding 





stock aggregating more than 25 cents per share, or (4) 
declare any stock dividend, effect any stock split-up,' or 
otherwise issue any of its stock except for value, (5) pur¬ 
chase or otherwise acquire any of its outstanding stock, 
or (6) take any action inconsistent with any commitment 
which you have made regarding the undersigned in the 
above mentioned contract. 

This agreement shall terminate and become null and 
void whenever the above mentioned contract shall termi¬ 
nate and become null and void (the word “terminate” as 
here used not being intended to include termination of said 
contract by way of consummation of all of the transactions 
provided for therein). 

If the foregoing is in accordance with your understand¬ 
ing, kindly indicate, in the place provided below, your 
confirmation hereof and your agreement hereto. 

Very truly yours, 

Pan American Airways Corporation 
By (s) Henry J. Friendly 
Vice-President 

Confirmed and agreed, at Jersey City, N. J. 

Pan American Airways, Inc. 

110 BEFORE THE 

CIVIL AERONAUTICS BOARD 
In the Matter 
of 

The Petition of Pan American Airways, Inc. for the Con¬ 
solidation of the Certificate of Public Convenience and 
Necessity to be transferred to it by American Overseas 
Airlines, Inc., pursuant to an Agreement dated December 
13, 1948, with the Certificate of Public Convenience and 
Necessity held by Pan American Airways, Inc., authoriz¬ 
ing air transportation between Co-Terminals in the United 
States and points in Europe and Asia and for the amend¬ 
ment of the latter. 




Docket No. 3592 

The petition of Pan American Airways, Inc. (hereinafter 
referred to as “Pan American”), respectfully shows to 
the Board as follows: ^ ! 

1. Pan American is a corporation organized and exist¬ 
ing under the laws of the State of New York. Pan Ameri¬ 
can is an air carrier, holding certificates of public con¬ 
venience and necessity for the transportation of persons, 
property and m a i l between the Continental United States 
and territories and possessions of the United States and 
foreign countries. Among the certificates of public con¬ 
venience and necessity held by Pan American is a certificate 
last reissued by the Board in Order Serial No. E-863, 
which, among other things, authorizes Pan American to 
engage in the transportation of persons, property and 
mail between the co-terminal points Boston, Mass., Chicago, 
Ill., Detroit, Mich., New York, N. Y., Philadelphia, Pa., 
Baltimore, Md., and Washington, D. C. (authorization as 
to all co-terminals other than New York being for a period 

expiring 7 years from July 5,1945); an intermediate 
111 point in Newfoundland; Foynes and Dublin, Eire, 
and the terminal point London, England; and for a 
period terminating 7 years from July 4, 1945, between 
London and intermediate points within the following areas: 
Belgium; that portion of Germany which lies south of the 
50th parallel; Frankfurt, Germany; Czechoslovakia; Aus¬ 
tria; Hungary; Yugoslavia; Rumania; Bulgaria; Turkey; 
Lebanon; Iraq; Iran; and Afghanistan; and intermediate 
and terminal points within that portion of Lidia which lies 
north of the 20th parallel 

2. American Overseas Airlines, Inc. (hereinafter re¬ 
ferred to as “Overseas”) is the holder of a certificate of 
public convenience and necessity, issued by the Civil Aero¬ 
nautics Board on July 5, 1945 and expiring July 4, 1952, 
authorizing Overseas to engage in the transportation of 
persons, property and mail by air between the same seven 
United States cities named as co-terminals in Pan Ameri- 






can’s certificate, and intermediate points within the fol¬ 
lowing areas: Newfoundland; Labrador; Greenland; Ice¬ 
land; Shannon Airport or other airport serving the Shan¬ 
non Estuary, Eire; the United Kingdom including Northern 
Ireland; Netherlands; Denmark; Norway; Sweden; Fin¬ 
land; Estonia; Latvia; Lithuania; that portion of Germany 
which lies north of the 50th parallel; Poland; and the 
intermediate point Leningrad and the terminal point Mos¬ 
cow, U. S. S. R. 

3. By an agreement dated December 13, 1948, a copy 
of which is attached as Appendix 1 to a petition of Pan 
American and Overseas being filed simultaneously here¬ 
with, Overseas has agreed to sell to Pan American and 
Pan American has agreed to purchase from Overseas, all 
of the property, assets and business of Overseas included in 
said certificate of public convenience and necessity, subject 
to the approval of the Board and, to the extent required, 
of the President, on terms and conditions set forth in said 
agreement. 

4. If the said certificate of Overseas is transferred to 
Pan American pursuant to the agreement referred to in 
the preceding paragraph, the public interest would require 
that the said certificate be consolidated forthwith with 
that portion of Pan American’s transatlantic certificate 

which is described in paragraph 1 hereof. The 
112 public interest likewise requires that Pan American’s 

certificate be amended so as to permit air transporta¬ 
tion between the seven co-terminal points in the United 
States and all points or areas beyond the United Kingdom 
now designated in the said portion of Pan American’s 
certificate and, upon the transfer thereof, in Overseas’ 
certificate, without the requirement of a stop at London on 
flights to or from points beyond London, for the same 
period as to any point or area as is stated in the now 
existing certificates of Pan American and Overseas re¬ 
spectively. 


Wherefore, Pan American prays that, in connection with 
an order approving the transfer to Pan American of the 
certificate of Overseas described in paragraph 2 hereof, the 
Board authorize, upon the consummation of said transfer, 
the consolidation of the said certificate vtith the portion 
of Pan American’s transatlantic authorization described 
in paragraph 1 hereof, and also that the Board amend Pan 
American’s transatlantic certificate in the manner set forth 
in paragraph 4 of this petition, and further that the Board 
grant such other, further and different relief as to the 
Board may seem just and proper. 

Pan American Airways, Inc., 
By J. T. Trtppe 
President 

i 

117 CIVIL AERONAUTICS BOARD 

Washington 25 

Pan American Airways, Inc., and American Overseas 
Airlines, Inc., Agreement, Docket No. 3589 
Pan American Airways, Inc., and American Airlines, Inc., 
Approval of Contract and transactions and stock 
ownership, Docket No. 3590 

Pan American Airways, Inc., acquisition of Pan American 
Airways Corporation, Docket No. 3591 
Pan American Airways, Inc., consolidation of certificate 
of American Overseas Airlines, Inc., with certificate 
of Pan American Airways, Inc., authorizing air. 
transportation between co-termimils in the 
United States and points in Europe and 
Asia, Docket No. 3592 

January 3, 1949 

NOTICE TO ALL INTERESTED PARTIES: 

Notice is hereby given that a prehearing conference in 
connection with the above-entitled applications is assigned 
to be held on January 14,1949, at 10 a. m., eastern standard 
time, in Room 2015, Temporary Bldg. No. 5, 16th Street 
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and Constitution Avenue, N. W., Washington, D. C., before 
Examiner Thomas L. Wrenn. 

Francis W. Brown 
Francis W. Brown 
Chief Examiner 

118 CIVIL AERONAUTICS BOARD 

Washington 25 

NORTH ATLANTIC ROUTE TRANSFER CASE 
DOCKET NO. 3589 ET AL. 


Notice of Further Prehearing Conference 
Several of the parties in the above-entitled proceeding 
have suggested a further prehearing conference as a result 
of the Board’s orders dated March 1, 1949, Orders Serial 
Nos. E-2511-E-2516, inclusive. Accordingly, further pre- 
hearing conference in this proceeding is assigned for 
Wednesday, March 16, 1949, at 10 a-, m., in Room 2015, 
Temporary Bldg. No. 5,16th Street and Constitution Ave., 
N.W., Washington, D. C. 

Parties to the proceeding should be prepared to raise 
any questions of interpretation of the orders and to file 
any motions, as well as be prepared to state positions in 
order that issues may be formulated. 

Thomas L. Wrenn 
Thomas L. Wrenn 

Assistant Chief Examiner 


March 9, 1949 

119 CIVIL AERONAUTICS BOARD 


Washington 25 

SEABOARD & WESTERN AIRLINES, INC. 
DOCKET NO. 3041 

March 3, 1949 

Prehearing Conference 


NOTICE TO ALL INTERESTED PERSONS: 

A prehearing conference in the above-entitled proceeding, 
involving the application of Seaboard & Western Airlines 
for a certificate of public convenience and necessity au¬ 
thorizing the transportation of property in scheduled air 
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transportation between points in the continental United 
States and points outside the continental United States, 
is hereby assigned to be held on March 30, 1949, at 10*00 
a. m. (eastern standard time) in Boom 1011 Temporary 
Building No. 5,16th Street and Constitution Avenue N. W., 
Washington, D. C., before Examiner Warren E. Baker. 

Francis W. Brown 
Francis W. Brown 
Chief Examiner 
• • • • 

120 UNITED STATES OF AMEBICA 1 

CIVIL AEBONAUTICS BOARD 

WASHINGTON, D. C. • j ■ 

Adopted by the Civil Aeronautics Board 

at its office in Washington, D. C. 

_ on the 1st day of March, 1949. 

In the matter of the petition of 
PAN AMEBICAN AIBWAYS, INC., 

and 

AMEBICAN OVEBSEAS AIRLINES, INC., [ 
for approval of an agreement dated December 13, 1948, 
and the transactions contemplated thereby 
Docket No. 3589 

In the matter of the petition of 
PAN AMEBICAN AIBWAYS, INC., | 

and 

AMEBICAN ADELINES, INC., 
for approval of a contract dated December 13,1948, and the 
transactions and stock ownership contemplated thereby 

Docket No. 3590 

e I 

In the matter of the petition of 
PAN AMEBICAN AIBWAYS, INC., 
for approval of the acquisition of all the assets of 
PAN AMEBICAN AIBWAYS COBPOBATIONI 

Docket No. 3591 
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121 In the matter of the petition of 

PAN AMERICAN AIRWAYS, INC., 
for the consolidation of the certificate of public convenience 
and necessity to be transferred to it by American Overseas 
Airlines, Inc., pursuant to an agreement dated December 
13, 1948, with the certificate of public convenience and 
necessity held by Pan American Airways, Inc., and for the 
amendment of the latter certificate 
Docket No. 3592 

In the matter of the petition of 
AMERICAN AIRLINES, INC., 
for approval of the acquisition by it of additional stock in 
AMERICAN OVERSEAS AIRLINES, INC., 
Docket No. 3630 


Order of Consolidation 

There having been filed with the Board (1) a petition 
for approval of an agreement dated December 13, 1948, 
between Pan American Airways, Inc., and American Over¬ 
seas Airlines, Inc., and of the transactions contemplated 
thereby; (2) a petition for approval of a contract dated 
December 13, 1948, between Pan American Airways, Inc., 
and American Airlines, Inc., and of the transactions and 
stock ownership contemplated thereby; (3) a petition by 
Pan American Airways, Inc., for approval of the acquisi¬ 
tion by it of all the assets of Pan American Airways 
Corporation; (4) a petition of Pan American Air- 
122 ways, Inc., for the consolidation of the certificate 
of public convenience and necessity to be transferred 
to it by American Overseas Airlines, Inc., pursuant to said 
agreement dated December 13, 1948, with the certificate of 
public convenience and necessity held by Pan American 
Airways, Inc., and for the amendment of the latter cer¬ 
tificate; (5) a petition of American Airlines, Inc., for 
approval of the acquisition by it of increased stock holdings 
in American Overseas Airlines, Inc.; and 


The Board finding that the disposition of the aforemen¬ 
tioned petitions of Pan American Airways, Inc., American 
Overseas Airlines, Inc., and American Airlines, Inc., can 
be advantageously and expeditiously determined in a single 
proceeding; 

IT IS ORDERED THAT: 

The proceedings instituted by the foregoing petitions be 
and they hereby are consolidated into a proceeding to be 
styled hereinafter as follows: 

In the matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 
Dockets Nos. 3589, 3590, 3591, 3592, and 3630 
By the Civil Aeronautics Board: 

M. C. Mulligan 
/s/ M. C. Mulligan 

Secretary ! 

(SEAL) 

• • • • 

123 Adopted by the Civil Aeronautics; Board 
at its office in Washington, D. C. 
on the 1st day of March, 1949. 

In the matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 
DOCKETS NOS. 3589, 3590, 3591, 35.92 and 3630. 

Order on Motions 

There having been filed with the Board petitions for ap¬ 
proval of an agreement dated December 13, 1948, between 
Pan American Airways, Inc. (Pan American), and Ameri¬ 
can Overseas Airlines,' Inc. (American Overseas), and of 
the transactions contemplated thereby, including the trans¬ 
fer to Pan American of the certificate of public convenience 
and necessity held by American Overseas and for the ap¬ 
proval of other related transactions and matters, which 
petitions have been assigned the docket numbers set forth 
above; and 

The proceedings instituted by said petitions having been 
consolidated into a single proceeding designated the North 






Atlantic Route Transfer Case in Order Serial No. E-2511 
issued simultaneously herewith; and 
Public Counsel having on February 8,1949, filed a motion 
in said proceedings requesting that the Board issue an 
order: 

124 1. Instituting a proceeding under section 401(h) 
to determine whether the public convenience and 

necessity requires that the certificates of Pan American, 
American Overseas, and Transcontinental & Western Air, 
Inc. (TWA), authorizing operations across the North At¬ 
lantic, be altered, amended, or modified in whole or in part; 
and 

2. Consolidating said proceeding with the North Atlan¬ 
tic Route Transfer Case, Docket No. 3589 et ah; and 
TWA having on February 9,1949, filed a motion request¬ 
ing that the Board broaden the present proceeding suffi¬ 
ciently to make it possible for the Board and the President 
to arrive at a satisfactory pattern of transatlantic service, 
including, if necessary, amending and extending or making 
permanent TWA’s and Pan American’s transatlantic cer¬ 
tificates; and 

The several parties to the proceedings having filed an¬ 
swers to the foregoing motions, replies to said answers, 
and responses to said replies; and 
The Board having considered all of the foregoing and 
finding that: 

125 1. The proposal to transfer the certificate of 
public convenience and necessity of American Over¬ 
seas to Pan American would substantially revise the route 
pattern established by the President and the Board in the 
North Atlantic Route Case, 6 C. A. B. 319 (1945), and that 
if said proposal is to be approved, the President and the 
Board should be able to alter, amend and modify the route 
patterns of the American-flag carriers across the North 
Atlantic, American Overseas, Pan American and TWA, 
as may be in the public interest, and should not be limited 
merely to action on the proposal submitted by Pan Ameri¬ 
can and American Overseas; 
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2. It would not be desirable to institute a proceeding 

to re-examine at this time the North Atlantic route pattern 
apart from any changes required in the event of approval 
of the transaction between American Overseas and Pan 
American; ~ : 

3. The issues presented in the proceeding instituted by 
this order and by the petitions consolidated in the North 
Atlantic Route Transfer Case can be advantageously and 
expeditiously determined in a single proceeding; and 

The Board, acting on its own initiative and pursuant to 
the power vested in it by sections 205(a), 401(h) and 1001 
of the Civil Aeronautics Act of 1938, as amended; 

IT IS ORDERED THAT: 

1. A proceeding be and it hereby is instituted to deter¬ 
mine whether, if the proposed transfer of the certificate of 
American Overseas to Pan American is approved, 

126 (i) the public convenience and necessity require 
that the certificate of public convenience and neces¬ 
sity issued to American Overseas Airlines, Inc., pursuant 
to Order Serial No. 4375 dated December 20, 1945, should 
be altered, amended, or modified in whole or in part; 

(ii) The'public convenience and necessity require that 
the certificate of public convenience and necessity issued 
to Pan American Airways, Inc., pursuant to Order Serial 
No. E-863 dated October 7,1947, should be altered, amend¬ 
ed, or modified in whole or in part; 

(iii) the public convenience and necessity require that 
the certificate of public convenience and necessity issued 

to Transcontinental & Western Air, Inc., pursuant to Order v 
Serial No. 5035 dated June 20, 1946, should be altered, 
amended, or modified in whole or in part; j 

and in such event to make such amendments, alterations, 
and modifications of the certificates of American Overseas, 
Pan American, and TWA, as may be found to be required 
by the public convenience and necessity; 

127 2. The proceeding hereby instituted and the con¬ 
solidated proceeding designated the North Atlantic 
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Rovi^e Transfer Case be and they hereby are consolidated 
into one proceeding; 

3. All papers hereafter filed in said consolidated pro¬ 
ceeding shall be captioned as follows: 

In the matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 

Docket No. 3589 et aL 

4. Said consolidated proceeding shall be assigned for 
hearing before an Examiner of the Board at a time and 
place hereafter to be designated; 

5. A copy of this order shall be served upon all parties 
to the consolidated North Atlantic Route Transfer pro¬ 
ceeding; 

6. Except to the extent hereinbefore granted, the motion 
of Public Counsel filed February 8, 1949, and the motion 
of TWA filed on February 9, 1949, be and they hereby are 
in all other respects denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan . 

Secretary 

(SEAL) 

• • • • 

128 Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 1st day of March, 1949. 

In the matter of the application of 
SEABOARD & WESTERN AIRLINES, INC. 
for a certificate of public convenience and necessity 

DOCKET NO. 3041 

Order 

Seaboard & Western Airlines, Inc., having filed a motion 
requesting that (1) this proceeding and the North Atlantic 
Route Transfer Case be consolidated for purposes of hear¬ 
ing and decision, or (2) hearing and decision in this pro- 
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ceeding be expedited so that final decision in this proceeding 
shall be made prior to or simultaneous with the final deci¬ 
sion in the North Atlantic Route Transfer Case; and 
The Board finding that: 

1. Consolidation of the application of Seaboard & West¬ 
ern with the North Atlantic Route Transfer Case would 
unduly broaden the issues in the latter proceeding and un¬ 
duly delay the disposition thereof; 

129 2. Under all the circumstances it is desirable 

that this proceeding be set down for an early hear¬ 
ing; I' 

3. There is no sufficient reason shown as to why the 
Board should at this time determine that final decision in 
this proceeding should be made prior to or simultaneous 
with the final decision in the North Atlantic Route Transfer 
Case; 

IT IS ORDERED THAT C 

1. This proceeding be set down for hearing as promptly 
as possible consistent with orderly procedure. 

2. The motion of Seaboard & Western be and it hereby 

is in all other respects denied. I 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

(SEAL) 

• • • • 

133 Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 1st day of March, 1949. 

In the matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 
Dockets Nos. 3589, 3590, 3591, 3592, and 3630 
Order Granting Leave to Intervene 
Seaboard & Western Airlines, Inc.; Eastern Air Lines, 
Inc.; United Air Lines, Inc.; Transcontinental & Western 
Air, Inc.; the Postmaster General; the Department of 
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Justice; the Air Line Pilots Association, International; 
the Association of Air Navigators; the Pan American Air¬ 
ways, Inc., Chapter of the Flight Engineers’ International 
Association; the International Association of Machinists; 
the Flight Communications Officers’ Association, Division 
of The Radio Officers’ Union of the Commercial Telegra¬ 
phers Union, AFL, and the Air Line Dispatchers Associa¬ 
tion, AlFL, having filed with the Board pursuant to section 
2815.6 (b) of the Board’s Economic Regulations petitions 
for leave to intervene in the above-entitled proceeding; and 
It appearing to the Board that the petitioners have set 
forth matters indicating that they are persons entitled to 
become parties to said proceeding; 

IT IS ORDERED THAT the above-named parties be 
and they hereby are granted leave to intervene in the above 
entitled proceeding. 

By the Civil Aeronautics Board: 

(SEAL) 

/s/ M. C. Mulligan 
M. C. Mulligan 
Secretary 

• • # • 

135 Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 24th day of March, 1949. 

In the Matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 
1 . DOCKET NO. 3589 et al 

In the Matter of the Application of 
SEABOARD & WESTERN AIRLINES, INC. 
DOCKET NO. 3041 

under section 401 of the Civil Aeronautics Act, 
as amended, and such other sections as may be 
applicable, for a certificate of convenience and 
necessity authorizing the transportation of prop¬ 
erty in air transportation. 



Order Denying Motion to Consolidate 

Seaboard & Western Airlines, Inc. (Seaboard & West- 
ern) having on March 9, 1949 filed in the above-entitled 
proceedings, a motion and reasons in support thereof, 
praying (1) that its application for a certificate of pnblic 
convenience and necessity, as amended (Docket No. 3041), 
be consolidated with the North Atlantic Route Transfer 
Case (2) that prehearing conference in the consoli- 

136 dated proceeding be set for the earliest prac¬ 
ticable date, and (3) that oral argument he held on 

the motion unless the motion is granted without it; 

The board, upon consideration of such motion, finding 
that: ! 

(1) Seaboard & Western’s application for a certificate 

of public convenience and necessity pursuant to section 401 
of the Civil Aeronautics Act seeks authority to operate 
as an air carrier of property only on a demand basis be¬ 
tween the New York-New England and Great Lakes areas 
in the United States and European and Middle Eastern 
areas; j 

(2) Said application emphasizes that there are basic 
differences between the type of operation proposed 
therein and the operations of the scheduled air carriers; 

(3) The North Atlantic Route Transfer Case basically 
involves Board consideration of a proposal to transfer 
the properties of American Overseas Airlines, Inc. (Amer¬ 
ican Overseas) to Pan American Airways, Inc. (Pan 
American), including American Overseas’ certificates to 
carry mail, passengers, and property in foreign air trans¬ 
portation, and to consolidate the transatlantic routes of 

American Overseas with those of Pan American; 

137 (4) Changes in the certificates of the three 
transatlantic air carriers, American 'Overseas, Pan 

American, and Transcontinental & Western Air, Inc. 
(TWA) will be considered only in the event said transfer 
of American Overseas’ routes and properties is approved, 



and would not preclude a granting of Seaboard & West¬ 
ern’s certificate application if required by the public con¬ 
venience and necessity; 

(5) The granting of Seaboard & Western’s motion 
would make it necessary to consider the authorization 
of additional transatlantic routes for the carriage of prop¬ 
erty even though the said transfer was disapproved, and 
would necessarily raise issues relating to the need for 
such additional service not now present in the case; 

(6) The granting of Seaboard /& Western’s motion 
would raise issues in the North Atlantic Route Transfer 
Case as to that carrier’s fitness, willingness, and ability 
under section 401 (d) of the Civil Aeronautics Act which 

are not now at issue in such case; 

138 (7) The granting of Seaboard & Western’s 

'motion would unduly broaden the scope of the issues 
in the North Atlantic Route Transfer Case, would cause 
delay in the hearing of such proceeding, and would not be 
conducive to the proper dispatch of the Board’s business; 

(8) To the extent that Seaboard & Western has any 
interest in route revisions dependent upon approval of 
the route transfer in the North Atlantic Route Transfer 
Case it can protect that interest by the exercise of its 
rights as an intervener in that proceeding; 

(9) The Board in its prior order (E-2513, dated March 

1, 1949) denying a similar motion of Seaboard & Western 
found that such carrier’s application in Docket No. 3041 
should be granted an early hearing and ordered that it be 
set down for hearing as promptly as possible consistent 
with orderly procedure; a prehearing conference in such 
proceeding is scheduled for March 30,1949; * 

(10) Oral argument on the motion of Seaboard & West¬ 
ern is not required and no need therefor exists in this case. 
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139 IT IS ORDERED THAT the above-designated 
motion of Seaboard & Western be and it hereby is 

denied. 

By the Civil Aeronautics Board; 

/s/ M. C. Mulligan 

M. C. Mulligan r 

Secretary 

(SEAL) 

• • • • 

140 DOCKET NO. 3589 ET AL. 

AMER ICAN OVERSEAS AIRLINES 

ROUTE TRANSFER'CASE 


Report of Prehearing Conference 
Served: Jan. 19, 1949 

Upon: 

- Henry J. Friendly for Pan American Airways, Inc., and 
Pan American Airways, Corp. 

Howard C. Westwood for American Overseas Airlines, 
Inc., and American Airlines, Inc. - 
James L. Highsaw, Public Counsel 
Maurice J. Schy for Air Line Pilots Association 
Henry Kirsch for Association of Air Navigators 
Edward J. Hickey for International Association of Ma¬ 
chinists ; 

James W. Bachelor for Flight Engineers International 
Association. 

Gerald B. Brophy for Transcontinental & Western Air, 
Inc. 

Hardy K. Maclay for Seaboard & Western Airlines, Inc. 
E. Smythe GarribreU for Eastern Air Lines, Inc. 

Fred E. Batrus for Post Office Department 
G. Stanley Gewirtz for Colonial Airlines, line. 

Joseph A. Redly for United Air Lines, Inc. 

Exceptions, if any, to the matters set forth in this re¬ 
port should be served upon Examiner Thomas L. Wrenn 
within 5 days from the date of service above. 
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141 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

DOCKET NO. 3589 ET AL. 1 

In the matter of the petition of Pan American Air¬ 
ways, Inc., and American Overseas Airlines, Inc., for an 
aproval of an agreement dated December 13, 1948, and 
the transactions contemplated thereby. 

Report of Prehearing Conference 

Pursuant to announcement of January 3, 1949, a pre- 
hearing conference on the foregoing aplpications was held 
January 14, 1949, at 10 a. m., e. s. t., in Room 2015, 
Temporary Building No. 5, Washington, D. C. The 

142 following appearances were entered: 

Henry J. Friendly and EUhu Schott for Pan 
American Airways and Pan American Airways Corp. 

Howard C. Westwood and Ernest Jennes for American 
Overseas Airlines and American Airlines. 

James L. Highsaw, William F. Kennedy, and Frederick 
W. Bechtold, Public Counsel 

Hardy K. Maclay for Seaboard & Western Airlines 

Maurice J. Schy and Larry Cates for Air Line Pilots 
Association 

Henry Kirsch for Association of Air Navigators 


1 Docket No. 3590, petition of Pan American Airways and American 
Airlines for approval of contract dated December 13, 1948, and the 
transactions of stock ownership contemplated thereby; Docket No. 3591, 
petition of Pan American Airways for approval of acquisition of all the 
assets of Pan American Airways, Corp.; Docket No. 3592, petition of 
Pan American Airways for consolidation of the certificate of public con¬ 
venience and necessity to be transferred to it by American Overseas Air¬ 
lines, pursuant to agreement dated December 13, 1948, with the cer¬ 
tificate of public convenience and necessity held by Pan American Air¬ 
ways authorizing air transportation between the co-terminals of the 
United States and points in Europe and Asia and for the amendment 
of the latter. 
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Edward J. Hickey for International Association of Ma¬ 
chinists ; 

James W. Bachelor for Flight Engineers International 
Association 

Gerald B. Brophy and Carl S. Rowe for Transcontinental 
& Western Air, Inc. 

FrartJc J. Delany, Arrne C. Wiprud and Fred E. Bair us, 
for Post Office Department. 

G. Stanley Gewirtz for Colonial Airlines 
Joseph A. Reilly for United Air Lines 
Seaboard & Western and AL P A had filed petitions 
for leave to intervene; TWA, Eastern, Post Office Depart¬ 
ment, Association of Air Navigators, International Associ¬ 
ation of Machinists, and Flight Engineers International 
Association stated that petitions would be filed for leave 
to intervene and were directed by the Examiner to file snch 
petitions by January 20. Counsel for Colonial and for 
United stated that their respective companies had not 
reached a decision as to whether they would petition to 
intervene in this proceeding. The Examiner stated that 
he would recommend that the petitions of Seaboard & 
Western and ALP A for leave to intervene be granted 
and that petitions of other intervenors would be con¬ 
sidered in the light of the representations made when 
filed. i 

In response to a question by the Examiner, counsel for 
Pan American stated that while approval of Docket No. 
3589 is dependent upon approval of Docket No. 3591, 
whereby Pan American Airways would acquire the assets 
of Pan American Airways Corp., the reverse is hot 
true. 

143 Public Counsel submitted a statement of issues 
and requests for evidence which is attached hereto 
as Appendix A. Public Counsel stated: (1) that a draft 
of the statement of issues and requests for evidence had 
been submitted to the parties (that is applicants and 
TWA) in advance of the conference in the interests of 



126 


expedition; (2) that Pnblic Counsel will move for consoli¬ 
dation of the dockets for hearing in one proceeding. Public 
Counsel further stated that the increase in control by 
American Airlines of American Overseas Airlines since 
the date of Board approval of the transactions (American 
owned 51.4 percent of the stock of American Export Air¬ 
lines at the time the Board approved the acquisition of 
control, whereas it has now increased that ownership to 
more than 62 percent of the stock) constitutes a new acqui¬ 
sition of control requiring Board approval under the 
Board’s holding in Transcontinental and Western Air, Inc., 
Further control by Hughes Tool Company, Docket No. 
2796, (decided June 30, 1948). Public Counsel stated that 
there has apparently been a further acquisition of control 
which has not been approved by the Board and which re¬ 
quires Board approval before transactions herein under 
consideration can be approved. Public Counsel suggested • 
that American Airlines and American Overseas Airlines 
might file an application under section 408 for approval 
of such acquisition and request consolidation for hearing . 
with the instant proceeding. He stated that he is putting 
the parties on notice as to the presence of this issue. 
Counsel for American and American Overseas Airlines 
stated he would like to study the matter further before 
making any statement on that point. 

' Counsel for the Association of Air Navigators raised 
the question of the validity of the proceeding by reason 
of the fact that the agreement has not been submitted to 
stockholders and is therefore not an agreement 
144 upon which the Board can take action. The Exam¬ 
iner stated that any question thus raised should be 
put in the form of a motion and counsel stated that he 
would take the matter under advisement and might file 
such motion. 

Counsel for Pan American stated that Pan American 
does not agree with Public Counsel’s statement of issues, 
point 3, page 3, but will not press the point on jurisdiction 
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because of the relationship between Pan American and 
Panagra set forth later under point 3 of the statement of 
issues. Counsel for American stated that he doubts the 
issue set forth, point 2 on page 3 of Public Counsel’s 
statement, relating to the proposed voting trust agree¬ 
ment, but recognizes the presence of the question. 

Counsel for ALPA raised the question of an inference 
of position by Public Counsel in the difference in phrase¬ 
ology of requests by Public Counsel of exhibits by the 
labor organizations as set forth in items 2 and 3 on page 
24 of the statement, and items 24, 25, 26, and 27 on page 
20 of Public Counsel’s statement under the request of in¬ 
formation to be submitted by Pan American Airways. 

Public Counsel stated that these items do not represent 
any statement of position, that they are not recommended 
proposals, and that Public Counsel does not recommend 
the Burlington formula or any other specific proposal 
Counsel for TWA questioned whether Public Counsel’s 
statement of issues raised the specific question of the 
effect, if any, the proposals in the instant proceeding have 
on the North Atlantic Route case (6 C. A B. 319) which 
divided service by United States flag carriers across the 
Atlantic into three areas. There was agreement with the 
Examiner’s statement that the requirement of the Act, 
whereby it must be shown that the acquisition is 
145 consistent with the public interest, raises the ques¬ 
tion whether the Board’s decision in the North At¬ 
lantic case in 1945, should be changed and that it is in¬ 
cumbent upon the applicants herein to establish that such 
change would be in the public interest. Counsel for TWA 
then stated that the instant proceeding should permit con¬ 
sideration of a reexamination of the North Atlantic route 
pattern now instead of in 1952 and realignment and amend¬ 
ment of certificates, if necessary, to balance competition, 
and that such is necessary in order to give the President 
the proper background for consideration of this case and 

also to avoid useless duplication of time and effort. It 

' ] . ■ ."ria 
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was agreed that the scope of the instant proceeding, as 
raised by the applications under consideration, was not 
broad enough to permit realignments of the certificates in 
the manner suggested by counsel for TWA. Upon further 
discussion of die matter, counsel for TWA stated that he 
would file with the Board an appropriate motion to enlarge 
the scope of the proceding to permit consideration of re- 
- alignment and amendments of certificates now held for 
North Atlantic routes. Upon further discussion, counsel 
for TWA was requested to file such motion within the 
week ending January 22, if at all possible, and counsel for 
the applicants herein would be permitted one week to file 
answers if they so desire. 

Counsel for Seaboard & Western raised the question 
as to the reasons for expedition of the instant proceed¬ 
ing, pointing out that the agreement had only been on file 
a month prior to the prehearing conference, whereas Sea¬ 
board & Western has had an application for a certificate 
for a North Atlantic route on file with the Board for 
more than a year. Counsel for Colonial also raised ques¬ 
tions with respect to the expeditious handling in the 
146 instant proceeding and was joined by counsel for 
Association of Air Navigators and counsel for 
TWA. Counsel for Seaboard & Western stated that he 
would file a motion that the Board consolidate Seaboard & 

i • 

Western’s application for a certificate with the instant 
proceeding for hearing. 

Except for the foregoing explanations, the • statement 
of issues and requests for information submitted by Public 
Counsel (Appendix A) was agreed to with the following 
variations: (1) Items 24, 25, 26, and 27 on page 29 of 
the statement requested of Pan American will be sub¬ 
mitted at the time of the hearing instead of the date agreed 
upon for the exchange of exhibits; (2) Items 4 on page 
14, and 5 on page 16, refer to 1948 data. Counsel for Pan 
American stated that it might not be possible to have com¬ 
plete 1948 data at the time exhibits are exchanged, in 






which case the latest available data will be presented and 
supplemented whenever available. (3) Item 13, page 16, 
requests certain information be furnished by Mr. Trippe; 
Counsel for Pan American stated that Mr. Trippe will 
appear as a witness, that Public Counsel could direct 
questions to Mr. Trippe, and therefore in the absence of 
a ruling as to the relevancy of the statement requested, 
he would not furnish it Public Counsel stated that cross- 
examination would be greatly facilitated by having the in¬ 
formation advanced and that it was relevant to the matter 
at issue. After further discussion, the Examiner stated 
that the material probably was relevant but not having 
seen it was not in position to rule upon it, and suggested 
that counsel for Pan American furnish the statement at 
the beginning of the hearing at which time the Examiner 
would entertain any questions as to its relevancy and rule 
upon the matter. 

147 The Examiner suggested that Pan American apd 
representatives of the several labor organizations 
present hold conversations in advance of the hearing with 
respect to matters which would be involved if the proposed 
acquisition be approved. It was suggested that if agree¬ 
ment be reached, the Examiner and the parties be notified 
and, if not, parties were expected to furnish the informa¬ 
tion requested by Public Counsel. 

Counsel for the Association of Air Navigators directed 
attention to paragraph 5 (page 19) of section (b) article 
5 of the agreement, Docket No. 3589. Counsel stated that 
this provision raises the question of.Pan American’s rate 
of pay being lower than that of AOA for some positions, 
and therefore Pan American would be cutting pay in vio¬ 
lation of the Civil Aeronautics Act. He asserted that this 
particular provision of the agreement should be dis¬ 
approved. 

In answer to questions by the Examiner, counsel for 
Pan American stated’ that although the exact number of 
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shares of Pan American’s stock to be issued in the trans¬ 
action has not been determined, the applicant would sub¬ 
mit a statement of approximate number and value of 
stock at that time. Counsel for American Overseas stated 
that the exhibits would show a list of the assets being 
transferred and the value thereof, and that no value is 
being assigned to the certificate. 

Counsel for TWA stated that oppositoin to the transfer 
would not be based upon technical provisions of the agree¬ 
ment but upon the broad proposition that the transaction 
is contrary to the public interest. Counsel for Seaboard 
& Western indicated agreement with this position. Coun¬ 
sel for Eastern stated that Eastern would probably take 
the position that approval of the proposed transaction 
would reduce Eastern’s interline traffic and choice 
148 of carriers over the North Atlantic, that Eastern 
doubts that the reduction of carriers over the North 
Atlantic is in the public interest and does not approve of 
the idea of the two largest carriers entering into a part¬ 
nership. 

* The question of date for exchange of exhibits again 
brought forth discussion upon the expedition of this pro¬ 
ceeding. American suggested February 14, and Pan Amer¬ 
ican stated it could have its exhibits ready for exchange 
by that date. TWA stated that it would be impossible to 
prepare all of the material upon the background of the 
North Atlantic case by that time. The Examiner stated 
that exhibits should be prepared on the basis of the issues 
as now encompassed by the proceeding, that if the motion 
to be filed by TWA to realign North Atlantic route certifi¬ 
cates be granted, that would of necessity require further 
discussion and exhibits, and that new dates would be set 
in such event. Following discussion, the Examiner desig¬ 
nated February 14, 1949, as the date for exchange of 
exhibits in the proceeding. Parties were allowed 10 days 
or until February 24 for any rebuttal exhibits. No tenta- 


-- 



131 


tive date for hearing was set It was stated that under 
the present schedule the hearing would probably be early 
in March but that it would be set at a later date after 
opportunity for consultation of the board’s schedule of 
hearing and the commitments of counsel in this proceed¬ 
ing. 

/s/ Thomas L. Wrenn 
Thomas L. Wrenn 
Examiner 

149 Appendix A I ' 

* i 

UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

i 

In the Matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 
Dockets Nos. 3589,3590, 3591, and 3592 
Public Counsel's Statement of Issues 
and Request for Evidence 
Statement of Issues 

There are presented for approval in this proceeding 
three agreements, each dated December 13,1948: 

1. That portion of .the agreement between Pan Amer- 
and American Overseas Airlines, Inc., (Docket No.' 3589) 
providing for (a) the transfer by the latter to the former 
of its certificate of public convenience and necessity and 
all its assets in exchange for stock of the former and (b) 
the dissolution of American Overseas Airlines, Inc., and 
the distribution to its stockholders of the stock received 
from Pan American Airways, Inc.; 

2. An agreement between American Airlines, Inc., and 
Pan American Airways, Inc., (Docket No. 3590) providing 
that the stock of the latter received by the former on the 
dissolution of American Overseas shall be placed in a vot¬ 
ing trust until sold or distributed; 






132 


3. An agreement between Pan American Airways Cor¬ 
poration and its wholly-owned subsidiary, Pan American 
Airways, Inc., (Docket No. 3591) providing for 

150 (a) the acquisition by the subsidiary of all the assets 
of its parent in exchange for stock of the sub¬ 
sidiary and (b) the dissolution of the parent and the dis¬ 
tribution to the parent’s stockholders of the stock received 
from the subsidiary. 

1, That portion of the agreement between Pan Amer¬ 
ican Airways, Inc., and American Overseas which pro¬ 
vides for the transfer of the certificate of American Over¬ 
seas to Pan American is subject to approval by the Board 
under section 401 (i) of the Civil Aeronautics Act and 
to approval by the President under section 801 of the 
Act The test of Board approval under section 401 (i) is 
whether the proposed transfer is consistent with the 
public interest 

That portion of the agreement between Pan American 
and Am erican Overseas which provides for the acquisition 
by Pan American of the properties of Am erican Overseas 
is subject to the provisions of section 408 (a) (2) of the 
Act, since it is a purchase by one air carrier of all the 
properties of another. Hence, this part of the transaction 
must meet the tests of section 408 (b). It must be shown 
that: (1) the proposed acquisition of American Overseas’ 
properties is consistent with the public interest; and (2) 
the proposed acquisition will not result in creating a 
monopoly and thereby restrain competition or jeopardize 
another air carrier not a party to the acquisition. 

Section 408 (b) also empowers the Board to attach to its 
approval of the acquisition of the properties of American 
Overseas such terms and conditions as it shall find to be 
just and reasonable and to prescribe modifications of the 
agreement 

151 2. It is believed that the Board has power to 
review the proposed voting trust agreement be- 
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tween Pan American Airways, Inc., and American Air¬ 
lines, Inc., (a) under section 408(a)(5) as possibly in¬ 
volving an acquisition of control of one air carrier by 
another, (b) in any event, under section 408 (a)(2) on the 
ground that the agreement is an integral part of the con¬ 
tract for the acquisition of the certificate and properties 
of American Overseas, and (c). possibly under section 412 
on the ground that it may be a cooperative working ar¬ 
rangement between two air carriers within the meaning 
of that section. 

The criteria for Board action under section 408 have 
already been stated. The test of approval or disapproval 
under section 412 is whether the agreement is adverse 
to the public interest or in violation of the Act. 

3. Pan American Airways Corporation would appear 
to be a person engaged in a phase of aeronautics other¬ 
wise than as an air carrier within the meaning of section 
408 (a)(3) by reason of the fact, among others, that it 
owns stock in foreign flag airlines. The acquisition of its 
properties by its subsidiary, Pan American Airways, Inc., 
a certificated air carrier, would, therefore, appear to be 
subject to the provisions of section 408 (a)(3), since it is 
a purchase by an air carrier of the properties of a person 
engaged in a phase of aeronautics otherwise than as an 
air carrier. 

To the extent that the transaction involves the acquisi¬ 
tion by Pan American Airways, Inc., an air carrier, of 
control of Pan American-Graee Airways, Inc., an air 
152 carrier, the transaction is subject to the provisions 
of section 408 (a) (5) which applies to the acquisi¬ 
tion of control of one air carrier by another. To the 
extent that the transaction involves the acquisition of con¬ 
trol of China National Aviation Corporation and Aerovias 
Nacionales de Colombia, it involves the acquisition by an 
air carrier of control of persons engaged in a phase of 
aeronautics otherwise than as an air carrier and is, there¬ 
fore, subject to the provisions of section 408 (a)(6). 
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It must be recognized that this transaction between the 
two Pan American companies will not change the basic 
control relationships between the enterprises grouped in 
the so-called Pan American system. To the extent that 
these relationships antedate the effective date of section 
408, they would, apart from the proposed rearrangement 
of the Pan American corporate relationships, be beyond 
the Board’s power of review under that section. Railroad 
Control of Northeast Airlines, 4 C. A. B. 379 (1943). 

The question of whether the proposed change in the 
Pan Am erican corporate structure permits the Board to 
inquire fully into the merits of the relationships between 
the basic enterprises in the Pan American system is one 
of the legal issues in the case. Even if this question is 
answered in the negative, it is believed that the arrange¬ 
ment must meet other tests of public interest under section 
408 (b) and that the Board may attach to approval thereof 
just and reasonable terms and conditions and may prescribe 
modifications thereof. 

In addition to the three agreements submitted for ap¬ 
proval, there has been filed an application (Docket 
153 No. 3592) for consolidation of Pan American’s 
transatlantic certificate with that of American Over¬ 
seas in the event that the transfer is approved and for 
the amendment of the consolidated certificate. This appli¬ 
cation requests an amendment of Pan American’s certifi¬ 
cate within the meaning of section 401 (h) of the Act, and 
the amendment must be shown to be required by the public 
convenience and necessity. This application is also sub¬ 
ject to the approval of the President under section 801. 

Public Counsel express at this time no opinion as to 
the extent to which the President in approving the trans¬ 
fer of the certificate of Overseas and the subsequent 
amendment of the certificate of Pan American may pre¬ 
scribe terms and conditions relating to other features of 
the transaction or may prescribe modifications of other fea¬ 
tures of the transaction. 
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Request for Evidence 

\ 

It is requested that American Airlines, Inc., American 
Overseas Airlines, Inc., Pan American Airways Corpora¬ 
tion, and Pan American Airways, Inc., submit as exhibits 
to be sponsored by all of said companies, or in appro¬ 
priate cases by two or more of them: 

1. A statement listing all conversations prior to De¬ 
cember 13, 1948, between representatives of or persons 
associated with either American or American Overseas, 
on the one hand, and either of the two Pan American com- 
panies, on the other, as to the agreements submitted for 

approval in this proceeding, showing as to each 
154 conversation the names of the persons who partici¬ 
pated therein and the date on which such conver¬ 
sation took place; 

2. A copy of each of the following documents: 

(i) Memorandum for Mr. Hanes (unsigned) dated Oc¬ 
tober 7,1948; 

(ii) Letter to John W. Hanes dated October 8, 1948 
(presumably from Charles Cheston); 

(iii) Letter proposal from John W. Hanes to Charles 
Cheston dated October 15,1948; 

(iv) Counterdraft of the letter proposal dated October 
29, 1948, submitted by American Overseas for transmis¬ 
sion to Mr. Cheston and signature by Mr. Hanes and for 
approval by the members of the Executive Committee of 
Pan American Airways Corporation; 

(v) Letter proposal to Charles Cheston from John 
W. Hanes dated November 3,1948; 

(vi) Letter proposal to Charles Cheston from John 
W. Hanes dated November 9,1948; 

(vii) Letter proposal to Charles Cheston from John 
W. Hanes dated November 19,1948; 

(viii) Letter proposal to Charles Cheston from John 
W. Hanes dated November 23,1948; 
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(ix) “Memorandum Re Proposed Transaction Between 
Pan American Airways, American Overseas Airlines and 
American Airlines” dated December 4, 1948, and Exhibit 
A attached thereto; 

155 3. A brief narrative statement setting forth the 

circumstances under which each of the documents re¬ 
ferred to in item 2 was prepared, the circumstances under 
which it was exchanged or discussed, the dates of the dis¬ 
cussion, and the names of the persons participating 
therein; 

4. A copy of all written agreements related to, collateral 
to, or affecting the agreements submitted for approval in 
this proceeding between any two or more of the four 
parties to this proceeding or between any one of said par¬ 
ties and any other person and a statement sworn to by 
J. T. Trippe and C. R. Smith that the exhibit submitted 
in response to this item sets forth all of such agreements 
or a statement sworn to by J. T. Trippe and C. R. Smith 
that there are no such agreements; 

5. A statement of the substance of each oral agreement 
or understanding related to, collateral to, or affecting the 
agreements submitted for approval in this proceeding be¬ 
tween any two or more of the four parties in this pro¬ 
ceeding or between any one of said parties and any other 
person and a statement sworn to by J. T. Trippe and C. R. 
Smith that the exhibit submitted in response to this item • 
sets forth all of such agreements or understandings or a ; 
statement sworn to by J. T. Trippe and C. R. Smith that 
there are no such agreements or understandings. 

n. 

American Overseas Airlines, Inc. ' 

It is requested that American Overseas Airlines, Inc., 
submit as exhibits: 

1. A copy of its certificate of incorporation, as 
amended; 
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156 2. ' A list of the directors and principal officers of 
the company, stating as to each director and prin¬ 
cipal officer the directorships, offices, controlling stock in¬ 
terests, and memberships in partnerships held by him in 
other business enterprises; 

3. A list of the persons owning one per cent or more 
of the capital stock of the company, showing the amount 
of stock owned by each of such persons; 

4. A balance sheet as of December 31,1948; 

5. A profit and loss statement for each of the years 
1945,1946,1947, and 1948; 

6. A list of the concessions from foreign governments 
held by American Overseas referred to in Article FIRST 
(g)(6) of the agreement and a brief description of such 
concessions: 

7. A copy of the credit agreement between American 
Overseas and various banks dated June 20,1947; 

8. A copy of the subordination agreement dated June 
20, 1947, and of Exhibit II annexed thereto and of any 
amendments to said subordination agreement. 

9. A statement of the estimated delivery dates on the 
Boeing 377 and an estimate of the total price of such air¬ 
craft, including engines, other accessories, and spare parts; 

10. A schedule of payments due on the outstanding in¬ 
debtedness of the company, showing amounts, due for 

amortization of principal and interest; 

157 11. An estimate for a future year of profit and 
loss before United States mail pay in the form re¬ 
quired in Schedule B of CAB Form 41, predicated on 
the following assumptions: 

(i) That the proposed acquisition of American Over¬ 
seas by Pan American has been disapproved; and 

(ii) That American Overseas has received and placed 
in service the eight Boeing 377 aircraft which it has con¬ 
tracted to purchase; 

12. An estimate for a future year, predicated on the 
same assumption, of the amount of mail pay required to 




138 


yield American Overseas a return of seven per cent on 
invested capital; 

13. A forecast of capital requirements for a future 
year, predicated on the same assumptions, showing funds 
needed to retire indebtedness, to finance purchase of equip¬ 
ment, for working capital, etc., predicated on the assump¬ 
tion that the proposed acquisition will be disapproved; 

14. A description of the services of foreign flag airlines 
competitive with those of Am erican Overseas; 

15. A statement for the years 1947 and 1948, showing 
by months the origins and destinations on the routes of 
American Overseas of all passengers carried on those 
routes; 

16. An analysis for the years 1946, 1947, and 1948 of 
gross ticket sales of American Overseas Airlines, showing 
the dollar volume of such sales (i) by American Airlines, 

(ii) by travel agents; and (iii) by other sources; x 
158 17. A schedule on an annual basis for the years 

1947 and 1948 of charges made by American Airlines 
to American Overseas pursuant to the integration arrange¬ 
ments between those two companies and an explanation 
of the nature of the services giving rise to those charges; 

18. A copy of that portion of the minutes of all meet¬ 
ings of the board of directors of the company relating to 
the agreements submitted for approval in this proceeding 
or to the negotiation or performance thereof, including 
the meeting of the board of directors of December 6, 1948; 

19. A copy of the memorandum from H. R. Harris to 
H. D. Starr dated November 30,1948; • 

20. A copy of the memorandum from H. D. Starr to 
H. R. Harris dated December 3,1948; 

21. A list of the employees of American Overseas Air¬ 
lines, Inc., broken down in accordance with the categories 
set forth in Schedule B-7 of CAB Form 41, showing as 
to each category the number of employees in that category, 
the average compensation of employees in that category, 
and the number of United States personnel and foreign 
personnel; 
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22. A statement setting forth available data as to the 
market price of the stock of American Overseas Airlines 
during the years 1947 and 1948. 

m. 

American Airlines, Inc. 

It is requested that American Airlines, Inc., submit as 
exhibits: 

159 1. A list of the directors and principal officers 

of the company, stating as to each director and prin¬ 
cipal officer the directorships, offices, controlling stock in¬ 
terests, and memberships in partnerships held by him in 
other business enterprises; 

2. A list of the persons owning one per cent or more 
of the capital stock of the company and of the 3% Sinking 
Fund Debentures, showing the amount of stock or deben¬ 
tures owned by each of such persons; 

3. A balance sheet as of December 31,1948; 

4. A profit and loss statement for each of the years 
1946,1947, and 1948; 

5. A description of the capital structure of the com¬ 
pany (including the 3% Sinking Fund Debentures) in the 
form required for an SEC registration statement; 

6. A copy of the credit agreement dated February 2, 
1948, between American Airlines, Inc., and cer tain banks; 

7. A schedule of payments due on the outstanding in¬ 
debtedness of the company (including the 3% Sinking 
Fund Debentures), showing amounts due for sinking fund 
requirements, amortization of principal, and interest; 

8. A forecast of profit and loss (including United 
States mail pay at present effective rates) for the year 
1949 in the form required in Schedule B of CAB Form 41; 

9. An estimate of additional capital requirements for 
the year 1949, showing amounts needed to retire indebted¬ 
ness, finance purchase of equipment, for additonal working 

capital, etc.; 
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160 10. A statement showing by months for each of 
the years 1947 and 1948 the number of passengers 

delivered to or received from American Overseas and the 
dollar value of such travel (a) on the system of American 
Airlines and (b) on the system of American Overseas; 

1L An estimate of the number of persons on the pay¬ 
roll of American Airlines, Inc., who will (1) either be fur¬ 
loughed or discharged or (2) reduced in compensation, as 
a consequence of the transfer of the certificate and assets 
of American Overseas to Pan American and of the dis¬ 
solution of American Overseas; this estimate should be 
broken down by the catgories set forth in Schedule B-7 
of CAB Form 41 and should show as to each category the 
number of employees who it is estimated will be dis¬ 
charged or furloughed and the number of employees who 
it is estimated will be reduced in compensation; 

12. A statement of what provision, if any, American 
Airlines'would be willing to make for discharged or fur¬ 
loughed employees of American Airlines and American 
Overseas who are not absorbed and retained by Pan Amer¬ 
ican and, specifically, whether American Airlines, in hiring 
additional personnel, would be willing to give preference 
to personnel not absorbed and retained by Pan American; 

13. A statement as to purchases by American Airlines, 
Inc., of shares of stock of American Overseas Airlines, 
Inc., showing: 

(i) Number of shares purchased; 

(ii) Dates of purchase; 

(iii) Price per share; 

(iv) Stock split-ups and date of such split-ups; 

(v) Average cost per share after reflecting stock split- 
ups; 

161 14. A copy of that portion of the minutes of all 
meetings of the board of directors of the company 

relating to the agreements submitted for aproval in this 
proceeding or to the negotiation or performance thereof, 
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including extracts from the minutes of the following meet¬ 
ings: 

(i) Meeting of the board of directors of November 17, 

1948; / ‘ 

(ii) Meeting of the board of directors of December 6, 
1948; 

15. A copy of a letter from C. R. Smith to S. Sloan Colt 

dated May 3,1948; j" 

16. A copy of a memorandum of C. R. Smith to the di¬ 
rectors of American Airlines, Inc., dated November 15, 
1948; 

17. A copy of a memorandum of C. R. Smith to A. N. 
Kemp dated November 26,1948; 

18. A copy of a confidential memorandum of November 
26, 1948, from C. R. Smith to Messrs. Kemp, Fisher, Ches- 
ton, and Damon and of the documents tr ansmi tted there¬ 
with (other than the draft of the proposed contract). 

19. A copy of a memorandum of C. R. Smith relating 

to a conversation with A. N. Kemp dated November 30, 
1948; | 

20. A copy of a document entitled “Report and Recom¬ 

mendation of Committee” addressed to the directors of 
American Airlines, Inc., dated December 6,1948; i 

21. A copy of a document (undated) addressed to the 
employees of American Airlines, Inc., and American. 

162 Overseas Airlines, Inc., signed by C. R. Smith, ad¬ 
vising that “There will be an announcement shortly 
which will say that an agreement has been signed whereby 
the business and assets of American Overseas Airlines will 
be combined with those of Pan American World Airways 
System.” 

: iv. 

Pan American Airways Corporation 

It is requested that Pan American Airways Corporation 
submit as exhibits the following: 

1. A list of the directors and principal officers of the 
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company, stating as to each director and principal officer 
the directorships, offices, controlling stock interests, and 
memberships in partnerships held by him in other business 
enterprises; 

2. A list of the persons owning one per cent or more 
of the capital stock of the company, showing the amount of 
stock owned by each of such persons; 

3. A consolidated balance sheet of Pan American Air¬ 
ways Corporation and subsidiaries as of December 31, 
1948; 

4. A consolidated statement of profit and loss for the 
years 1946,1947, and 1948; 

5. A schedule of payments (both interest and amorti¬ 
zation of principal) due on the outstanding indebted¬ 
ness of the company; 

6. A copy of that portion of the minutes of all meet¬ 
ings of the board of directors of the company and of all 
meetings of the executive committee of the board of di¬ 
rectors of the company relating to the agreements sub¬ 
mitted for approval in tins proceeding or to the 

163 negotiation or performance thereof, including ex¬ 
tracts from the minutes of the following meetings: 

(i) Meeting of the executive committee on December 
7,1948; 

(ii) Meeting of the board of directors on December 7, 
1948; 

(iii) Meeting of the executive committee of the board 
of directors on December 14,1948; 

7. A statement showing the market price of the stock 
of Pan American Airways Corporation for the years 
1947 and 1948, showing monthly highs and lows; 

8. A copy of any credit agreement negotiated pur¬ 
suant to Article Sixth of the agreement between Pan 
American Airways, Inc., and American Overseas Airlines, 
Inc. 

9. A statement of the number of shares voted at each 
stockholders’ meeting of Pan American Airways Corpo- 


ration during each of the years 1944, 1945,1946,1947, and 
1948 and a statement of the number of shares outstand¬ 
ing at the time of each of such stockholders’ meetings; 

10. A statement setting forth the dates on which Pan 
American Airways Corporation purchased securities in 
subsidiary or affiliated companies and the cost of such se¬ 
curities to Pan American Airways Corporation; 

11. A description of all intercompany indebtedness 
within the Pan American system, setting forth the amount 
of such indebtedness, the nature thereof (whether on notes, 
open account, etc.), the terms of payment, and the man¬ 
ner in which the indebtedness arose; 

164 12. A formal statement on behalf of the two Pan 

American companies as to whether they propose to 
carry out the plan for the dissolution of the holding com¬ 
pany in the event that the proposed acquisition of the cer¬ 
tificate and properties of Overseas is disapproved; 

13. A statement sworn to by J. T. Trippe, describing 
the efforts made by Pan American Airways Corporation 
or Pan American Airways, Inc., during the years 1946, 
1947, and 1948 to acquire control of or to purchase all 
or part of the properties of American-flag companies en¬ 
gaged in overseas or foreign air transportation. 


Pan American Airways, Inc . 

It is requested that Pan American Airways, Inc., sub¬ 
mit as exhibits the following: - I 

1. A list of the directors and principal officers of the 
company, stating as to each director and principal officer 
the directorships, offices, controlling stock interests, and 
memberships in partnerships held by him in other busi¬ 
ness enterprises; 

2. A copy of its certificate of incorporation, as 
amended: 

3. A balance sheet as of December 31,1948; 




4. A profit and loss statement for the year 1948; 

5. A profit and loss statement for each of the years 
1945., 1946, 1947, and 1948 of the Atlantic Division of Pan 
American Airways, Inc.; 

6. A statement for the years 1947 and 1948, showing 
by months the origins and destinations on the Atlantic 
Division of Pan. American of all passengers carried on that 

Division; 

165 7. An estimate for a future year of profit and 

loss before United States mail pay of the Atlantic 
Division of Pan American Airways, Inc., in the form re¬ 
quired in Schedule B in CAB Form 41, predicated on-the 
following assumptions: 

(i) That the proposed acquisition of A merican Over¬ 
seas has been approved; and 

. (ii) That Pan American has received and placed in 
service the twenty Boeing 377 aircraft which it has con¬ 
tracted to purchase and the eight Boeing 377 aircraft 
which American Overseas has contracted to purchase and 
has assigned to the Atlantic Division such number of Boe¬ 
ing aircraft as it deems appropriate; 

8. An estimate for a future year of profit and loss 
before United States mail pay of the Atlantic Division of 
Pan American Airways, Inc., in the form required in 
Schedule B of CAB Form 41, predicated on the following 
assumptions: 

(i) That the proposed acquisition of American Over¬ 
seas has been disapproved; and 

(ii) That Pan American has received and placed in 
service the twenty Boeing 377 aircraft which it has con¬ 
tracted to purchase and has assigned to the Atlantic Di¬ 
vision such number of Boeing aircraft as it deems ap¬ 
propriate ; 

9. An estimate for a future year on the alternative 
assumptions specified in items 7 and 8 above of the 
amount of United States mail pay required to yield a 

return of seven per cent on invested capital; 
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166 10. A detailed estimate showing by stations and 
by account groups any savings which it is claimed 

will result if the proposed acquisition of American Over¬ 
seas is approved; 

11. A statement of the estimated delivery dates of the 
Boeing 377 which Pan American has contracted to pur¬ 
chase and an estimate of the total price of such aircraft, 
including engines, other accessories, and spare parts; 

12. A forecast of capital requirements for the first year 
of Boeing operation and showing funds needed to retire 
indebtedness, to finance purchase of equipment, for addi¬ 
tional working capital, etc.; 

(i) Predicated on the assumption that the proposed 
acquisition of American Overseas will be approved; and 

(ii) Predicated on the assumption that it* will be dis¬ 
approved; 

13. A description of the services of foreign flag air¬ 

lines competitive with those of the Atlantic Division of 
Pan American Airways, Inc.; ' 

14. A draft of the certificate which it is proposed that 
the Board will issue if it approves the applications in 
Dockets Nos. 3589 and 3592; 

15. A copy of that portion of the minutes of all meet¬ 
ings of the board of directors of the company and of all 
meetings of the executive committee of the board of 
directors of the company relating to the agreements sub¬ 
mitted for approval in this proceeding or to the negotia¬ 
tion or performance thereof, including extracts from the 

minutes of the following meetings: 

167 (i) Meeting of the executive committee on De¬ 
cember 7, 1948; 

(ii) Meeting of the board of directors on December 7, 
1948; 

(iii) Meeting of the executive committee on Decem¬ 
ber 14,1948; 


16. A brief statement of the advantages of the pro¬ 
posed acquisition by Pan American Airways, Inc., of the 
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properties of Pan American Airways Corporation and of 
the dissolution of Pan American Airways Corporation; 

17. A balance sheet as of December 31, 1948, of each 
of the companies listed in Exhibit E attached to the agree¬ 
ment between Pan American Airways, Inc., and American 
Overseas Airlines, Inc., dated December 13,1948; 

18. A profit and loss statement for the years 1947 and 
1948 for each of said companies; 

19. A statement setting forth the cost to Pan American 
Airways, Inc., of securities in subsidiary or affiliated com¬ 
panies purchased by Pan American Airways, Inc.; 

20. A statement of the book value as of December 31, 
1948, of the investment of the company and of Pan Amer¬ 
ican Airways Corporation in the corporations listed in Ex¬ 
hibit E attached to the agreement between Pan American 
Airways, Inc., and American Overseas dated December 13, 
1948; 

21. A statement showing as to each of the companies 
listed in Exhibit E: 

(i) The country of incorporation; 

168 (ii) The capital structure thereof and 

(iii) The names of the persons other than Pan 
American owning five per cent or more of the capital 
stock and the amount of stock held by such persons; 

22. A brief description of the operations and properties 
of each of the companies listed in Exhibit E, and where 
said companies are airlines, a description of the routes 
presently operated and the number and type of aircraft 
owned and operated; 

23. A list of the “other corporations” referred to in 
Article SECOND (e) of the agreement, a brief description 
of the business of such companies, and a statement of the 
amount invested by Pan American Airways, Inc., or Pan 
American Airways Corporation in each of such companies; 

24. A statement of the number of employees of Ameri¬ 
can Overseas whom Pan American expects to be able to 
absorb and retain if the proposed acquisition of the prop- 


erties of American Overseas is approved broken down in 
accordance with the categories set forth in Schedule B-7 
of CAB Form 41; 

25. A similar statement as to employees of American 
Airlines; 

' 7 I 

26. A statement of whether Pan American, in hiring 
additional personnel, would be willing to give preference 
to personnel of American Airlines and American Overseas 
discharged or furloughed as a result of the transfer of the 
certificate and properties of Am erican Overseas; 

27. A statement of any facts bearing on the feasibility 
of imposing the Burlington Formula for the protection 
of employees adversely affected by the transfer of the cer¬ 
tificate and properties of American Overseas. 


VI 

169 It is requested that American Airlines, Inc., and 
Pan American Airways, Inc., submit as exhibits: 

1. A draft of the voting trust agreement to be entered 
into pursuant to the agreement between the two companies 
dated December 13,1948; 

2. A draft of the voting trust certificate to be issued to 
the stockholders depositing their stock in the voting trust. 


VH. 

American Export Lines, Inc. • 

It is requested that American Export Lines, Inc., sub¬ 
mit as exhibits: j 

1. A list of the persons owning five per cent or more 
of the capital stock of the company, showing the amount 
of stock owned by each of such persons; 

2. A list of the directors and principal officers of the 
company, stating as to each director and principal officer 
the directorships, offices, controlling stock interests, and 
memberships in partnerships held by him in other busi¬ 
ness enterprises; 
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3. A copy of that portion of the minutes of all meet¬ 
ings of the board of directors of the company or of any 
executive co mmi ttee of the board of directors of the com¬ 
pany relating to the agreements submitted for approval 
in this proceeding or to the negotiation or performance 
thereof; 

4. A statement as to purchases by American Export 
Lines, Inc., of shares of stock of American Overseas Air¬ 
lines, Inc., showing: 

170 (i) The number of shares purchased; 

(ii) Dates of purchase; 

(iii) Price per share; 

(iv) Stock split-ups and date of such split-ups; 

(v) Average cost per share after reflecting stock split- 
ups; 

5. A copy of the telegram sent by the directors of Amer¬ 
ican Export Lines to A. N. Kemp, expressing opposition 
to the proposed agreement with Pan American; 

6. A copy of the letter from J. E. Slater to C. R. Smith 
dated November 19,1948. 

vm. 

Transcontinental & Western Air, Inc. 

It is requested that Transcontinental & Western Air, 
- Inc^ submit as exhibits the following: 

L A balance sheet as of December 31,1948; 

2. A profit and loss statement for each of the years 
1946,1947, and 1948; 

3. A forecast of profit and loss (including United States 
mail pay at presently effective rates) for the year 1949 for 
the domestic system of TWA in the form required in 
Schedule B of CAB Form 41; 

4. A forecast of profit and loss before United States 
mail pay for the year 1949 for the International Division 
of TWA in the form required in Schedule B of CAB 

Form 41; 
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171 5. An estimate for the year 1949 of the amount 

of mail pay required to yield TWA a return of 
seven per cent on capital invested in the International Di¬ 
vision; 

6. An estimate of additional capital requirements for 
the year 1949, showing amounts needed to retire indebted¬ 
ness, finance purchase of equipment, for additonal work¬ 
ing capital, etc.; 

7. A description of the present outstanding indebted¬ 
ness of TWA in the form required for an SEC registra¬ 
tion statement, setting forth, among other things: 

(i) The nature of the indebtedness (whether repre¬ 
sented by notes or debentures, etc.); 

(ii) The maturity dates of said notes and debentures; 

(iii) Sinking fund requirements in conection with the 
debentures; 

(iv) Amortization provisions in connection with the 
notes; 

(v) Interest rates; 

(vi) A schedule of payments (sinking fund, amortiza¬ 
tion of principal, and interest) due on such indebtedness; 

8. A statement for the years 1947 and 1948, showing by 
months the origins and destinations on 'i'WA’s Interna¬ 
tional Division of all passengers carried on that Division. 


IX. 

Intervening Labor Organizations 


It is requested that each laboT organization allowed to 
participate in this case as an intervenor submit as ex¬ 
hibits: 

172 1. A copy of its currently effective agreement 

with American Overseas Airlines, Inc., American 
Airlines, Inc., and Pan American Airways, Inc.; 

2. A statement of the terms and conditions for the pro¬ 
tection of employees represented by it which it believes 
that the Board should attach to approval of the proposed 
agreements; 
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3. A statement of the reasons why it believes that such 
terms and conditions would be just and reasonable. 

Note: Exhibits setting forth estimates or forecasts in 
response to items of this request should also set forth 
the detailed basis of such estimates or forecasts. 

Public Counsel also request that the two Pan Ameri¬ 
can companies produce as a witness, Mr. J. T. Trippe; that 
American and American Overseas, produce as a witness, 
Mr. C. R. Smith; that American Export Lines, regardless 
of whether it intervenes, produce as a witness, Mr. John 
E. Slater; and that TWA, regardless of whether it inter¬ 
venes, produce as a witness, Mr. Howard R. Hughes. 
January 14,1949 

James L. High saw, Jr. 

James L. Highsaw, Jr. 

William F. Kennedy 
William F. Kennedy 
Frederick W. Bechtold 
Frederick W. Bechtold 
Public Counsel 
• • • • 

173 DOCKET NO. 3589 ET AL. 

NORTH ATLANTIC ROUTE TRANSFER 

CASE 

Report of Second Prehearing Conference 
Served: Mar 25 1949 

Upon: 

Henry J. Friendly for Pan American Airways, Inc., and 
Pan American Airways, Corp. 

Howard C. Westwood for American Overseas Airlines, 
Inc., and American Airlines, Inc. 

James L. Highsaw , Public Counsel 
Maurice J. Schy for Air Line Pilots Association 
Henry Kirsch for Association of Air Navigators 
Edward J. Hickey for International Association of Ma¬ 
chinists 


James W. Batchelor for Flight Engineers 5, International 
Association, American Overseas Airlines Chapter 

Gerald B. Brophy for Transcontinental & Western Air, 
Inc. 

Hardy K. Maclay for Seaboard & Western Airlines, Inc. 

E. Smythe Gambrell for Eastern Air Lines, Inc. 

Fred E. Batrus for Post Office Department 

Haul M. Godehn for United Air Lines, Inc. 

Wm. D. McFarland for Department of Justice 

L. R. Mason for American Export Lines 

James M. Landis for Brian 0. Sparks, et aL 

Ivan Bowen for Air Line Pilots in Service of American 
Airlines, Inc. 

Emanuel Butter for Flight Communications Officers’ 
Association, Division of The Radio Officers’ Union, CTU, 
AFL. 

B. F. Napheys, Jr., for Air Line Dispatchers Associa¬ 
tion, AFL. 

Exceptions, if any, to the matters set forth in this report 
should be served upon Examiner Thomas L. Wrenn within 
5 days from the date of service above. 

174 UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

DOCKET NO. 3589 ET AL. 

NORTH ATLANTIC ROUTE TRANSFER CASE 

Report of Second Prehearing Conference 

As a result of Board order Serial No. E-2512, dated 
March 1,1949, a second prehearing conference in the above- 
entitled proceeding was held on March 16,1949, at 10 a. m., 
eastern standard time, in Room 2015, Temporary Building 
No. 5, Washington, D. C. The following were in attend¬ 
ance : 

Henry J. Friendly for Pan American Airways, Inc., and 
Pan American Airways, Corp. 
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Howard C. Westwood for American Overseas Airlines 
and American Airlines, Inc. 

James L. Highsaw and 0, D. Ozment, Public Counsel 
Hardy K. Maclay for Seaboard & Western Airlines, Inc. 
Larry Cates for Air Line Pilots Association 
Henry Kirsch for Association of Air Navigators 
Edward J. Hickey for International Association of Ma¬ 
chinists 

James W. Batchelor for Flight Engineers International 
Association 

Gerald B. Brophy and Carl S. Rowe for Transcontinental 
and Western Air, Inc. 

Fred E . Batrus for^Post Office Department 
Edward Lhimbaidd for Department of Justice 
L. R. Mason for American Export Lines 
James M. Landis for Brian 0. Sparks, et al. 

Ivan Bowen for Air Line Pilots in Service of American 
Airlines, Inc. 

E. Smythe GcunibreU for Eastern Air Lines, Inc. 
175 Counsel for the intervenor, Seaboard and Western, 
moved postponement of the conference until the date 
after Board action on Seaboard and Western’s motion 
filed March 9, 1949, for consolidation of its application, 
Docket No. 3041, (now assigned for prehearing conference 
March 30, 1949) with the instant proceeding. A previous 
motion by Seaboard and Western to that effect was denied 
by Board order Serial No. E-2513, dated March 1, 1949. 
The motion was overruled. 

Scope of proceeding. 

Public Counsel distributed to all parties a statement of 
issues arising out of the proceeding instituted by the Board 
in Order Serial No. E-2512 and Docket No. 3630, together 
with requests for evidence, which statement is incorporated 
herein by reference. Counsel for Pan American and coun¬ 
sel for American Overseas expressed concern about Public 
Counsel’s interpretation of the scope as set forth on page 
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3 of the document distributed, saying that this case might 
well involve changes far afield of the area covered by 
Overseas’ certificate and could become the same type pro¬ 
ceeding as Docket No. 3500, the National investigation. 
The Examiner construed the Board’s order as broadening 
the issue of approval of the route transfer to the extent 
necessary to give legal notice *that the Board and the 
% President could consider and might require as condition 
of approval of the transaction modifications or changes in 
• the certificates of Pan American, American Overseas, and 
TWA, if it were determined that such were required by the 
public interest. As a result of the Board’s order, the 
Board may now (1) disapprove the route transfer main¬ 
taining the status quo, or (2) it may approve the route 
transfer (a) without conditions, or (b). with conditions 
changing the route patterns of the certificates now issued. 

The Examiner stated that he did not construe the 
176 Board’s order as authorizing a full investigation of 
transatlantic service now instead of in 1952, the date 
of expiration of the certificates issued in the North Atlantic 
case. The Examiner further stated that he did not construe 
the permanent certificate of Pan American between the 
United States and Europe as being an issue in this pro¬ 
ceeding. The Examiner ruled that the Board’s order 
E-2512 did not contemplate extending of present certifi¬ 
cates beyond 1952. Counsel for TWA stated that the 
issue of price becomes important if the certificates involved 
expire in 1952. With regard to limitation of area involved, 
the Ex amin er expressed the opinion that the Board in 
issuing the order was thinking in terms of changes only 
in Europe; however, that under the language of the Board’s 
order the Examiner could not legally limit the area to less 
than that included in the certificates authorized in the 
North Atlantic case. 

Dates for 'procedural steps. 

Counsel for American and American Overseas stated 
that they must have a schedule providing a reasonable 
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prospect of decision in this case by September 15, 1949, 
that if this could not be done, American must seriously 
consider cancelling the contract. He said American had 
so much at stake that it could not agree to any extension 
of the contract if it appears that the transaction can not 
be consummated until substantial time after the nine-month 
period specified in the agreement He stated that Ameri¬ 
can is not attempting to force anyone’s hand, that time is 
of the essence, that it must decide whether it can reasonably 
stick with the agreement since AOA has a morale problem, 
equipment problems, and is also concerned over competitive 
injury if the transaction is not approved. Counsel for 
Pan American pointed out that the transaction pre- 
177 sents financial and operating uncertainties which 
might lead to termination unless decision is expe¬ 
dited. He stated that Pan American’s present agreement 
calls for completion of the transaction within the present 
calendar year. In response to question as to what was 
meant by decision by September 15, counsel for American 
stated that in using that date he had reference to a com¬ 
plete decision including action by the President. Ques¬ 
tioned by Public Counsel as to what he considered a “sub¬ 
stantial period” after September 15, counsel for American 
stated that was not susceptible to exact definition but he 
would consider a period of three months after September 
15 as “verging upon a substantial period”. 

Public Counsel stated that he considered that the pros¬ 
pects were extremely remote for a decision by September 
15, 1949, with which the Examiner agreed. The question 
of eliminating the Examiner’s report was raised; the Ex¬ 
aminer and Public Counsel stated th at from the standpoint 
of policy they believe such procedure was unwise but that 
apart from that aspect there are legal questions present 
that raise doubt that an Examiner’s report can be elimi¬ 
nated in this proceeding. Public Counsel, elaborating on 
the time schedule set out in the statement of issues dis¬ 
tributed to the parties, stated that April 18 is the earliest 
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date that Public Counsel could exchange exhibits on the 
issues arising out of the Board’s order Serial No. E-2512. 
He requested, in view of the fact that the applicants had 
indicated that they had practically completed exhibits re¬ 
quested in the first prehearing conference, submission of 
those exhibits by the parties by or shortly after March 21. 
If this were done, he stated that analysis of such exhibits 
and preparation of rebuttal exhibits would be completed 
by May 1, and in such event he would be prepared to go to 
hearing by May 16. 

178 Further discussion of the time table was held 
and Pan American, American Overseas, and Ameri¬ 
can indicated willingness to furnish within the next few 
days exhibits which Public Counsel requested in the first 
prehearing conference. Upon this basis the Examiner 
designated April 18 as the date for exchange of exhibits 
on issues arising out of this conference; May 1 as the date 
for exchange of all rebuttal exhibits; with hearing to begin 
not later than May 16, and in light of future events, if 
possible to advance the hearing to May 9, such would 
be done. The Examiner also directed that Pan American 
and TWA furnish by April 4 the following information re¬ 
quested by Public Counsel in the statement of issues and 
request for evidence distributed: Pan American, Item 1, 
Item 2, on page 6 of the statement, and Item 5, on page 7 
of the statement; TWA, Item 1, Item 2, and Item 5, set 
forth on page 8 of the statement. 

Counsel for Seaboard and Western indicated that he saw 
no occasion to furnish the material requested on page 9 
of Public Counsel’s statement if Seaboard and Western’s 
request for consolidation of its application is denied. Coun¬ 
sel for American stated that if Seaboard and Western 
takes that position, he will move reconsideration of the 
Board’s order permitting Seaboard and Western to inter¬ 
vene. Counsel for Pan American stated that he would 
join in such action. After counsel indicated that Sea¬ 
board and Western could not complete preparation by 





April IS, the Examiner stated that the material requested 
could be submitted at the opening of the hearing. Counsel 
stated that the data will exclude company property carried. 
The Examiner also stated that evidence requested by Pub¬ 
lic Counsel, at the January 14 prehearing confer- 
179 ence, of the intervening labor organizations, and 
Items 24, 25, 26, and 27 requested of Pan American 
(see P-6, prehearing conference report served January 19) 
could be submitted at the opening of the hearing in order 
to permit reflection of the situation as it exists in light of 
conversation between the applicants and the labor organ¬ 
izations suggested by the Examiner. 

Counsel for TWA requested: (1) that Pan American 
and American Overseas furnish data showing origination 
and destination of charter flights in 1948. Counsel agreed 
to furnish to the extent such is available. (2) Pan Ameri¬ 
can Atlantic traffic, with Bermuda and South Atlantic data 
shown separately; in particular TWA is interested in traf¬ 
fic to Lisbon by Pan American; Pan American agreed to 
do what it can to furnish the data. (3) Data on past 
war visas, steamship traffic, and ports of embarkation. 

(4) Origin and destination and amount of transatlantic 
charter traffic carried by scheduled and nonscheduled oper¬ 
ators for Government departments in 1948. Public Coun¬ 
sel will try to obtain information in this and item 4. 

(5) Interline traffic in 1948 between Pan American and 
Panair do Brasil. Counsel for Pan American requested 
similar data of TWA with respect to its affiliates as Ital¬ 
ian and Ethiopian Airways. Both agreed to furnish data. 
After discussion on submission of traffic data, it was de¬ 
cided that Pan American, American Overseas and TWA 
will furnish traffic data for September 1948, the reports 
made to the Board for traffic survey purposes. 

Counsel for American agreed to furnish the dates Amer¬ 
ican acquired additional stock in American Overseas, sub¬ 
sequent to Board approval of the acquisition. (6 C. A. B. 
371). Counsel for Brian 0. Sparks, et al., made the ob- 
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servation that some Overseas’ stock had been acquired by 
a corporation affiliated with Pan American through 

180 common directorship; that this plus the 61.4 percent 
owned by American might approach the 66 2/3 per¬ 
cent necessary to approve dissolution of AO A. 

Public Counsel took the position that the proposals here 
involved should be submitted to the stockholders of appli¬ 
cants in event there is a meeting before the case is de¬ 
cided. Counsel for Pan American stated that company 
has a stockholders’ meeting in July, and that it is con¬ 
templated that the matter will be submitted at that meet¬ 
ing. Counsel for American and Overseas was uncertain 
whether his clients will submit the proposals if there is 
a stockholders’ meeting; he will ascertain jind advise as to 
their plans. Counsel for Brian 0. Sparks, et al., stated 
that after examination of authority he believes that as a 
matter of jurisdiction the Board may proceed with this 
case without the stockholders having previously approved 
the proposal, but that it is his opinion that from an ad¬ 
ministrative policy standpoint it is unvrise to consider 
such proposals prior to approval by stockholders. Coun¬ 
sel for the Assocation of Air Navigators stated that he 
contemplates asking reconsideration of the Board’s order 
Serial No. E-2516, denying the motion to dismiss this pro¬ 
ceeding; that he is also considering requesting a stav of 
this proceeding. 

Counsel for American Export Lines, Inc., which has 
recently petitioned for leave to intervene, stated that the 
carrier as a minority stockholder in Overseas feels that 
the price is inadequate; that it was not referred to the 
minority interests, that there was effort to effect the sale 
at a fair price, and that the proposal is destructive of a 
highly competitive factor. 

Counsel for Brian 0. Sparks, et aL, stated the position 
of the intervenors was fairly well set out in the petition 
to become a party to the proceeding. The intervenor 

181 group hold some stock in Overseas and expect to go 
into the adequacy of price but will: not deal with the 
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traffic pattern that should come out of the proceeding. The 
group is also concerned with the question of whether the 
public interest requires the survival of Overseas should 
it be absorbed by an organization whose fitness and will¬ 
ingness may be an issue. Under the latter point, counsel 
stated that the increase in the size of Pan American is an 
issue; increase in power by Pan American is also an 
issue; that traffic conditions do not call for absorption of 
AO A; and that the pattern originally set forth is wise and 
successful and should be maintained; that traffic statistics 
testify to the policy of American aviation generally, not 
only to Pan American. 

The position of the Department of Justice as outlined 
by counsel is that the Department believes that the anti¬ 
trust policy applies to the aviation industry and that it is 
the Board’s task to give effect to the policy of competi¬ 
tion and free enterprise in weighing public interest. Coun¬ 
sel stated that the Department would have no fixed posi¬ 
tion on the merits of the transfer until it sees the evidence. 

Counsel for Air Line Pilots in Service of American 
Airlines, petitioner for leave to intervene, stated that the 
interest of petitioner was in protection of any rights that 
may accrue to them as the result of settlement of an argu¬ 
ment between pilots of American and Overseas. In re¬ 
sponse to inquiry by the Examiner, counsel stated that peti¬ 
tioner has no thought of injecting that controversy in this 
proceeding. 

Counsel for Brian 0. Sparks, et al., requested evidence 
from several sources including the Board. Counsel for 
Pan American vigorously protested, and questioned the 
propriety of the action. Counsel for Sparks, et al., will 
file a motion by March 22, stating the evidence de- 
182 sired together with arguments of relevancy. The 
parties requested to furnish information will have 
opportunity to answer by March 25, 1949. These docu¬ 
ments will be the subject of a supplemental conference re¬ 
port. 
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Exhibits 

Exhibits will be reduced to writing insofar as possible, 
bound and properly indexed. Each party ^vill identify bis 
exhibits by an appropriate symbol. Exhibits shall be ex¬ 
changed promptly on the dates previously indicated by 
sending 2 copies to each party of record (see attached 
list of counsel for parties who have entered appearances), 
5 copies to Public Counsel, and 1 copy to the Examiner. 
In addition, each party should bring to the hearing 2 copies 
of his exhibits to be offered in evidence. 

/s/ Thomas L. Wrenn 
Thomas L. Wrenn 

• • y * 

199 Dockets Nos. 3589, 3590, 3591, 3592 

In the Matter of the North Atlantic Route 

Transfer Case 

Petition for Leave to Intervene 

To the Honorable Civil Aeronautics Board: 

Petitioner, Seaboard & Western Airlines, Inc., submits 
this petition for leave to intervene in the above-entitled 
proceeding: 

1. Seaboard & Western Airlines, Inc. (hereinafter 
sometimes referred to as “Seaboard”), a corporation or¬ 
ganized under the laws of the State of Delaware and hav¬ 
ing a principal office at 16 Liberty Street, New York City, 
is an irregular air carrier authorized to engage in inter¬ 
national air transportation of property pursuant to the 
provisions of Section 292.1 of the Economic Regulations 
of the Civil Aeronautics Board. 

2. Since commencing operations in May, 1947, Seaboard 
has transported property primarily between the continen¬ 
tal United States and points in Europe and the Middle 
East. In addition to common carrier operations under 
Section 292.1 of the Board’s Economic Regulations, Sea¬ 
board has also engaged in the transportation of property 
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as a contract carrier between the aforementioned points 
and others. 

3. On Jnly 17, 1947, Seaboard filed with the Board an 
application for a certificate of public convenience and 
necessity authorizing the transportation of property be¬ 
tween the United States and certain European areas 
(Docket No. 3041). An amendment to the certificate appli¬ 
cation was filed with the Board extending the proposed 
areas to include additional points in Europe and certain 
areas in the Middle East 

200 4. American Overseas Airlines, Inc., and Pan 

American Airways, Inc., are air carriers operating 
in international air transportation between points in the 
United States and points in Europe and elsewhere under 
certificates of public convenience and necessity for the 
transportation of persons, property and mail. Those car¬ 
riers also operate as contract carriers. 

5. Seaboard & Western, under its exemption authority, 
and as a contract carrier, and Pan American Airways, Inc., 
and American Overseas Airlines, Inc., under their certifi- 

- cates of public convenience and necessity, and as contract 
carriers, engage in the transportation of property between 
many of the same points and areas. 

6. There has been filed in this proceeding an agreement 
under which Pan American and American Overseas would 
be merged with the result that the transportation now con¬ 
ducted by both carriers between the areas above indicated 
would be conducted entirely by the resulting merged cor¬ 
poration. In this proceeding the Board must determine 
whether the proposed merger and the resulting lessening 
in competition is in the public interest. 

7. By Section 2 of the Civil Aeronautics Act of 1938, 
as amended, the Board is directed to consider as being in 
the public interest and in the public convenience and neces¬ 
sity the following factors: 

4 ‘(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
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future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

“ (b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent advan¬ 
tages of, assure the highest degree of safety in, and foster 
sound economic conditions in, such transportation, and to 
improve the relations between, and coordinate transporta¬ 
tion by, air carriers; 

“ (c) The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; 

201 “(d) Competition to the extent necessary to as¬ 

sure the sound development of an air-transportation 
system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

“ (e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

“ (f) The encouragement and development of civil aero¬ 
nautics.” . ; 

8. In addition, under Section 408 of the Act, the Board 

must determine whether approval of the proposed merger 

• 

“would result in creating a monopoly or monopolies and 
thereby restrain competition or jeopardize another air car¬ 
rier not a party to the consolidation, merger, . . .” 

9. In American Export Airlines, Inc. — Certificate of 
Public Convenience and Necessity (2 C. A. B. 16), and in 
Northeast Airlines, Inc., et al North Atlantic Route Case (6 
C. A. B. 319), the Board established a route pattern in the 
area involved, and adopted and adhered to the philosophy 
of competition between United States flag sir carriers. The 
Board rejected the theory of a single United States line. 

10. The Board’s decision in the instant proceeding may 
further solidify and reaffirm the existing route pattern and 
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applicable competitive philosophy by rejecting the pro¬ 
posed merger, or it may change the existing route pattern 
and competitive philosophy in the area involved by ap¬ 
proving the proposed merger. Seaboard, as an air carrier 
serving in that area and as an air carrier seeking broader 
operating authority, has a substantial interest in the route 
pattern and competitive philosophy to be adopted or ad¬ 
hered to by the Board and its interest may be adversely 
affected by the Board’s decision. 

11. Seaboard’s interest is peculiar to Seaboard’s sit¬ 
uation and its interest cannot be adequately represented 
by any other party. Seaboard, unlike the parties to the 
merger and unlike any other party who may seek to inter¬ 
vene, is an all-cargo carrier not engaged in international 
passenger operations. 

12. In the instant proceeding Pan American and 
202 American Overseas request the Board to approve 
a merger plan which would eliminate one competing 
United States air carrier and which, if approved, might be 
a major step in the direction of an air-carrier monopoly in 
the areas involved and in the direction of ultimate ap¬ 
proval of a single United States carrier or what is vari¬ 
ously known as the chosen instrument or American flag 
line plan, proposed legislation for which has been repeat¬ 
edly and unsuccessfully urged on Congress. 

13. In determining whether to approve the proposed 
merger agreement, the Board must determine to what ex¬ 
tent competition between the various points involved is de¬ 
sirable and must determine to what extent such competi¬ 
tion should continue to exist. The same determination 
must be made in Seaboard’s certificate case. The Board 
must determine whether approval of the merger would re¬ 
sult in monopoly in the areas involved. Whether Seaboard 
is to be certificated is an important consideration in making 
this determination. The Board must determine in both 
cases the number of United States air carriers operating 
in the area which will best promote air transportation. 
Generally in both cases the Board must determine whether 


and, if so, to what extent it may now be advisable to mod¬ 
ify its decisions in the American Export and Northeast 
Airlines Atlantic service case. Seaboard & Western has a 
vital interest in this question. 

14. International air freight operations have come into 
existence and grown tremendously since 1940 when the 
Board first announced its philosophy of air carrier compe¬ 
tition in the areas involved. The future development of 
both passenger and freight operations will be essential 
considerations in the merger case as well as in the Sea¬ 
board certificate case. Any decision by the Board with 
respect to international air freight operations and with 
respect to the extent to which competition is to be per¬ 
mitted is of vital importance to Seaboard, which engages 
solely in air transportation of property. 

203 15. Air freight operations have recently grown 

with a rapidity which presages the day when such 
freight operations will be of at least as great economic im¬ 
portance as passenger operations. No United States flag 
international air carrier route has as yet ever been created 
on the basis of considerations of air freight transportation 
requirements. Consideration to date in deciding upon such 
routes has been entirely limited to demands for and de¬ 
velopment of passenger air transportation. 

16. As an air carrier operating today and as an appli¬ 
cant for a certificate of public convenience and necessity 
and for an exemption order, Seaboard has a substantial 
and vital property and financial interest in this proceeding 
which may be adversely affected by the Board’s decision. 
Seaboard’s intervention in this proceeding vrill not broaden 
the issues or unduly delay the proceeding; Seaboard’s in¬ 
terest in this proceeding is not adequately represented by 
existing parties. 

WHEREFORE, Seaboard & Western respectfully re¬ 
quests that it be granted leave to intervene herein and that 
it be made a party to this proceeding with the right to re¬ 
ceive notice of and to appear at hearings, receive copies of 
all papers, produce, examine and cross-examine witnesses, 
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and be heard on written and/or oral argument Seaboard 
& Western requests oral argument on this petition. 

Respectfully submitted, 

Seaboard & Western Airl i n es, Inc. 
By Arthur V. Norden 
Arthur V. Norden 
Vice President 

240 Received Docket Section Feb 3 2:42 P.M. ’49 

Civil Aeronautics Board 
Dockets Nos. 3589, 3590, 3591, and 3592 

_ In the Matter of 

THE NORTH ATLANTIC ROUTE TRANSFER CASE 

Petition of the Department of Justice for 
Leave to Intervene 

Comes now your petitioner, the Department of Justice 
and respectfully represents that it has a substantial inter¬ 
est in lie matters and controversies in the above-entitled 
proceeding and desires to intervene in and become a party 
to said proceeding and for ground of the proposed inter¬ 
vention says: 

I 

That the Department of Justice is the governmental 
agency upon, which rests the duty and responsibility for 
the enforcement of the federal antitrust laws; that the fed¬ 
eral antitrust laws are applicable to carriers for hire en¬ 
gaged in overseas and foreign air transportation; and that 
your petitioner is concerned with agreements or arrange¬ 
ments between such air carriers which may restrain com¬ 
petition or tend to establish a monopoly. 

n 

That the above-entitled proceeding is one of broad scope 
involving issues as yet not specifically formulated but deal¬ 
ing in a general way with the question of approval of an 
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agreement dated December 13, 1948, and the transactions 
contemplated thereby; and that in addition to operating 
and economic problems involved, the question of acquisi¬ 
tion gives rise to problems with respect to limitation 
suppression of competition. 
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or 


That if air carriers were permitted to engage in¬ 
discriminately in acquisition agreements, without careful 
consideration by the Board of the public interest in the 
maintenance of healthy competition in the industry, such 
agreements might be utilized as a means of eliminating 
competition, and of discriminating against some air car¬ 
riers in favor of others, and of circumventing the regula¬ 
tory authority of the Board as embodied in certificates is¬ 
sued by it, and of impairing the capacity of air carriers to 
render adequate public service and establishing unfair or 
oppressive acquisition agreements, and of establishing and 
maintaining divers other arrangements and practices detri¬ 
mental to the public interest. 

IV 

That the facts and issues involved in the {said proceeding, 
and the terms and conditions of agreements and arrange¬ 
ments with respect to acquisition which might be estab¬ 
lished thereunder, are such as to give rise to important 
questions under the antitrust laws and the Civil Aeronau¬ 
tics Act with respect to the legality and propriety of said 
terms, conditions, agreements, and arrangements, and as 
to the effect thereof upon the public interest, especially 
with respect to maintenance of sound competitive condi¬ 
tions and adequate service in overseas and foreign air 
transportation, and as to the effect thereof upon the legal 
rights and interests of duly certificated carriers included 
or not included in such agreements or arrangements. 
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V 

That because of their property interests the private par¬ 
ties to this proceeding are not primarily concerned 
242 with the substantial public issues involved; that the 
Department of Justice is the governmental agency 
• primarily charged with the duty of dealing with matters 
relating to monopolies and restraints of trade and such 
agreements or arrangements as may tend to the estab¬ 
lishment or maintenance of such restraints and monopolies; 
and that the ends of justice and orderly administration of 
law require that your petitioner, by reason of the impor¬ 
tant public issues involved in this proceeding and your pe¬ 
titioner’s substantial interest therein, be permitted to par¬ 
ticipate in the full and fair hearings required for the 
proper determination of such issues and that your peti¬ 
tioner be made a party to this proceeding. 

WHEREFORE, your petitioner prays leave to intervene 
and be treated as a party hereto, with the right to have 
notice of all proceedings herein and to receive a copy of all 
exhibits, and that your petitioner be allowed to appear and 
participate in all proceedings herein, including the right 
to be present at the taking of testimony, to produce and to 
cross-examine witnesses, and to be heard upon brief and 
at the oral argument, if oral argument is granted. 

Respectfully submitted, 

/s/ James E. Kilday 
James E. Kilday 
/s/ Edward Dumbauld 
Edward Dumbauld 
/s/ Williad D. McFarlane 
Williad D. McFarlane 
Special Assistants to the Attorney General 
By direction of: 

Herbert A. Bergson 
Assistant Attorney General 
February 3,1949 




Docket No. 3589 j 

297 Application of 

SEABOARD & WESTERN AIRLINES, INC. 
under Section 401 of the Civil Aeronautics Act, as amend¬ 
ed, and such other sections as may he applicable, for a 
certificate of convenience and necessity authorizing the 
transportation of property in air transportation between 
areas and/or points in the Continental United States and 
areas and/or points outside the Continental United States 
detailed herein. 

_ Motion to Consolidate Docket No. 3041 and Docket \ _ 
Nos. 3589-92, or in the Alternative, to 
Expedite Docket No. 3041 

To the Honorable Civil Aeronautics Board : 

Seaboard & Western Airlines, Inc. (hereinafter referred 
to as “Seaboard”), applicant in this proceeding, is an ir¬ 
regular air carrier engaged in foreign air transportation 
of property only under authority of Letter of Registration 
No. 13, issued pursuant to the provisions of Section 292.1 
of the Economic Regulations of the Civil Aeronautics 
Board. Seaboard filed its application in this proceeding 
on July 17^ 1947, requesting that the Board issue to it a 
certificate of public convenience and necessity under which 
it would be authorized to engage in air transportation of 
property only between the United States and certain Eu¬ 
ropean areas. On March 26, 1948, Seaboard filed with the 
Board an amendment to its certificate application in which 
the areas proposed to be served were extended to include 
additional points in Europe and certain areas in the Mid¬ 
dle East. On January 17,1949 a second amendment to sucU 
application was filed. The Board has as yet taken no ac¬ 
tion on this application other than to assign it a docket 
number. 
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298 On December 15, 1948, there was filed with the 
Board an application by Pan American Airways, 

Inc. and American Overseas Airlines, Inc. seeking ap¬ 
proval of a proposed merger of these two carriers (Docket 
Nos. 3589-92). The Board has expedited proceedings on 
this proposed merger, having held its pre-hearing confer¬ 
ence on January 14, 1949. So far as Seaboard is aware, 
the Board has not given any grounds or reasons for such 
expeditious handling of the Pan American and American 
Overseas merger proceeding, nor have either of the afore¬ 
mentioned parties requested or urged such expedition. 

For the reasons hereinafter set forth, Seaboard feels 
that many of the issues presented to the Board in the in¬ 
stant proceeding are issues which should and must be con¬ 
sidered by the Board in Dockets 3589-92; that proper con¬ 
sideration of these issues cannot be had in independent pro¬ 
ceedings ; and that the Board should not give expeditious 
consideration to the proposed merger without according 
similar consideration to Seaboard’s application for a cer¬ 
tificate. Therefore Seaboard requests the Board to order 
a consolidation of these two proceedings, or in the alter¬ 
native, to expedite Docket 3041 so that it can be considered 
concurrently with Docket Nos. 3589-92. 

L The Merger Proceeding, as in the Case of the Instant 
Proceeding, involves a Reconsideration of the Present In¬ 
ternational Route Pattern . 

The existing international route pattern was established 
by the Board in the American Export Air, Trans-Atlantic 
Service, case, 2 C. A- B. 16 (1940) and in the Northeast Air, 
et al., North Atlantic Routes case, 6 C. A. B. 319 (June 1, 
1945). In these cases the Board determined that 

299 the sound development of our international air 
transportation system could best be accomplished by 

authorizing more than one United States air earner to 
conduct air services across the North Atlantic. In reach¬ 
ing this decision the Board recognized that competition in 
the field of international air transportation was not only 
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desirable, but that it was required by the policy directive 
contained in Section 2 of the Civil Aeronautics Act of 
1938: — that the Board, in the performance of its powers 
and duties under the Act, should consider as being in the 
public interest and in accordance with the public conven¬ 
ience and necessity “competition to the extent necessary 
to assure the sound development of an air-transportation 
system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
“chosen instrument” philosophy was therefore rejected 
as being a subject which should properly be addressed to 
Congress and not to the Board. 

The decision in the North Atlantic Route case, as in the 
American Export case, was based exclusively on the pas¬ 
senger requirements of our international air transporta¬ 
tion system. It did not purport to decide what carriers or 
what routes were desirable or practical for cargo ship¬ 
ment by air. The Board specifically stated that “data 
covering the historical movement of transatlantic cargo are 
wholly inadequate as a basis for projecting future trans¬ 
atlantic air cargo volume” (6 C. A. B., at p. 332). 

The Board, in its consideration of the proposed merger 
of Pan American Airways, Inc. and American Overseas 
Airlines, Inc., cannot arrive at a decision without talcing 
into account developments in our international air 
300 transportation system within the past several years. 

One of the most significant and important develop¬ 
ments in the last few years has been in the field of air 
freight, and the Board must of necessity, for the first time, 
consider the requirements for securing the maximum stim¬ 
ulation and development of this new industry. It must 
decide whether such maximum stimulation and develop¬ 
ment can best be effected by greater or less competition 
among United States air carriers. It must decide whether 
such stimulation and development can best be effected by 
presently certificated carriers or whether all-freight car- 
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riers devoting “all or a major portion of their efforts to 
the solicitation and carriage of property’’ * should be 
granted authorization to operate the North Atlantic. To 
approve the merger and thereby eliminate one competing 
United States air carrier from the international field would 
be a major step in the direction of establishing an air car¬ 
rier monopoly on North Atlantic routes with ultimate ap¬ 
proval (without Congressional sanction) of a single United 
States flag carrier or “chosen instrument.” Obviously, 
this decision should not be taken hurriedly, before the 
Board has given the all-freight carriers an opportunity to 
present their case and give the Board the benefit of their 
experiences in airfreight operations. 

II. Seaboard Has an Interest In and Should Be a Party 
to the Merger Proceedings. That Proceeding Should Be 
Consolidated With the Instant Proceeding So Thai Com¬ 
mon Questions Can Be Disposed of at One Hearing. 

The two carriers seeking approval of their merger pro- 
1 posaL, operating under authority of their certifi- 
301 cates of public convenience and necessity, are en¬ 
gaged in the transportation of property between the 
Continental United States and points in Europe and else¬ 
where. Seaboard is engaged in common carrier opera¬ 
tions under Section 292.1 of the Board’s Economic Regu¬ 
lations, transporting property principally between the 
Continental United States and points in Europe and the 
Middle East, and hence is operating in the same general 
areas and between many of the same points as are Pan 
American and American Oversas. In addition to common 
carrier operations. Seaboard and these, two certificated 
carriers also engage in the contract carriage of property 
in many of the same general areas and between many of 
the same points. 


* The Board’s language in its opinion in Docket 3430 — Request of 
Standard Airlines, Inc. for Exemption. 
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In the instant application, Seaboard has requested a cer¬ 
tificate of public convenience and necessity authorizing 
it to engage in transportation of property in the areas 
and between the points above mentioned, which are also 
served by Pan American and American Overseas. In the 
consideration of this certificate application the Board must 
necessarily review its past decisions establishing the 
North Atlantic passenger-mail express route pattern to 
ascertain whether that pattern, (established without con¬ 
sideration of the air freight potential), is suitable for the 
development of the new airfreight industry. The sanie 
considerations will be presented, or should be presented in 
the merger proceedings. Any such decision by the Board 
affecting international airfreight operations is of vital 
importance to Seaboard, the only carrier specializing in 
freight operating the North Atlantic Boute. 

More than 18 months have elapsed since Seaboard filed 
its application for a certificate of public convenience 
and necessity. During this period Seaboard has 
302 carried more * than 7,000,000 ton miles of cargo 
across the Atlantic. It has conducted these air¬ 
freight operations on a commercially profitable basis, with¬ 
out Government subsidy of any kind. In £iddition to its 
commercial operations, Seaboard has furnished invaluable 
assistance to the United States Air Force in support of 
the Berlin Airlift Program. Since June, 1948, through 
December 31, 1948, Seaboard has carried 1,346,619 pounds 
of critical military material over the North Atlantic, and 
has in addition, shuttled 1,258,800 pounds of commercial 
freight, vital to the airlift program, between Berlin and 
Frankfurt. Seaboard’s over-ocean performance in this 
international emergency is double the performance of all 
three international certificated carriers combined. This 
feat demands that the prompt attention of the Board l?e 
given to the adequacy of the presently certificated carriers 
to properly develop the international airfreight industry 
and to meet our national defense requirements; it requires 
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that the attention of the Board be given to the problem 
of the relative merits of subsidizd as against- non-subsi- 
dized air carrier operations in international air transporta¬ 
tion. These problems are raised in these proceedings in 
which Seaboard requests a certificate for foreign air trans¬ 
portation of property; they should and must be raised also 
in the merger proceedings under Docket Nos. 3589-92. 

III. The Board Is Not Justified in Considering the 
Proposed Pan American-Americam Overseas Merger Inde¬ 
pendently From, or Prior to, Seaboard’s Certificate Appli¬ 
cation. 

It has been the practice of the Board in the past, for 
reasons undisclosed, to expedite procedural action, in Board 
proceedings instituted by the large certificated carriers 
regardless of the fact that requests for affirmative 
303 action by non-certificated carriers were docketed 
long before the cases expedited. Of necessity, the 
Board has certain discretion as to which matters should 
receive priority consideration, but it should not exercise 
this discretion blindly and where no justification exists. 
In the case of the Pan American-American Overseas 
merger request, the Board has seen fit to call a pre-hear¬ 
ing conference on January 14, 1949, although the request 
for approval of this merger was filed with the Board only 
one month previous. Seaboard knows of no reason, and 
neither the Board nor the affected carriers Pan American 
or American Overseas have given any, why the proposed 
merger of Pan American and American Overseas should 
be expedited by the Board and considered out of its proper 
calendar order prior to a consideration of Seaboard’s cer¬ 
tificate application, filed over a year and a half ago. It 
would seem, in fact, that Pan American and American 
Overseas have less reason to hasten their proposed merger 
than Seaboard has reason to be heard promptly on its cer¬ 
tificate application. 

So far as Seaboard is aware, there is no compelling 
necessity for an immediate decision on the question of 
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whether or not Pan American and American Overseas 
should continue to operate as separate companies or to 
merge and operate as one company. In the case of Sea¬ 
board, on the other hand, further prolonged delay in act¬ 
ing on its certificate application could be disastrous; and 
. this is an application which presents issues of fundamental 
importance to our air transportation system. 

As has been repeatedly pointed out to the Board, the 
restrictions upon regularity and frequency of service con¬ 
tained in Economic Regulation 292.1, under which Sea¬ 
board must operate, are entirely impracticable for 
304 international airfreight operations. International 
airfreight is a new industry. It requires the stimu¬ 
lus and encouragement to growth which is only possible 
under a competitive system with liberal regulatory con¬ 
trols. Recognizing the necessity for a more liberal oper¬ 
ating authority if it were to stay in business, Seaboard on 
March 29, 1948, filed with the Board an application for 
temporary exemption granting it authority to engage in 
foreign transportation of property only on a demand 
basis * until such time as the Board acted on its cer¬ 
tificate application. Five months later the Board denied 
Seaboard’s request for a temporary exemption without 
even affording Seaboard the hearing it requested.* * 

Thus, not only is Seaboard faced with prolonged delay 
before a hearing can be had on its application for a cer¬ 
tificate, but it must be forced in the interim to operate 
under a completely impossible regulation which will force 
it to curtail its activities to such an extent that it will 
be unable to continue profitable international airfreight 
operations. 

* Docket No. 3302. 

** Order dated August 31, 1948 (Serial No. E-1915). A request for 
reconsideration and a further request for hearing on the exemption 
application was similarly denied by Order dated November 1, 1948; and 
a petition to the United States Court of Appeals for the District of 
Columbia for judicial review of the aforesaid orders, was filed Decem¬ 
ber 28, 1948. 
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Also, since July 17, 1947, when Seaboard filed its appli¬ 
cation for a certificate, and especially during the past 
year, there has developed a constantly growing effort on 
the part of the Board, and on the part of large subsidized 
air carriers, to compel those non-certificated carriers oper¬ 
ating under Section 292.1 to discontinue their operations. 
An example of the type of treatment these irregular 
carriers have become led to expect is furnished by 
305 the pending complaint, filed on May 17, 1948 by 
Transcontinental & Western Airlines, Inc. against 
Seaboard, charging Seaboard with having violated vari-' 
ous provisions of the Civil Aeronautics Act and of Eco¬ 
nomic Regulation 292.1. As a result of this complaint, 
the Board (acting promptly in this instance) has ordered 
an investigation of these alleged violations and held a 
pre-hearing conference on October 8, 1948. The matter 
is now set for hearing on January 31,1949. This is but one 
step in a continuous program of harassment. Another 
step was the united and vigorous opposition of the three 
international certificated carriers to Seaboard’s applica¬ 
tion for an exemption. The situation has now been made 
even more critical by the recent proposed revision of 
Economic Regulation 292.1 (Draft Release No. 33, dated 
December 10, 1948) which would revoke Seaboard’s pres¬ 
ent Letter of Registration and force it to apply for indi¬ 
vidual exemption under even more stringent and burden¬ 
some regulation than at present. Obviously, unless Sea¬ 
board is granted relief by way of exemption from Eco¬ 
nomic Regulation 292.1 it will not be in existence when its 
certificate application is called for hearing, — ivrdess its 
certificate application is expedited. Also, unless Sea¬ 
board’s certificate application is expedited the Board will 
not have the benefit of Seaboard’s experience in non-subsi- 
dized international airfreight when the time comes for it 
to review the existing North Atlantic Route pattern. If it 
expedites and approves the Pan American-American Over¬ 
seas merger proceeding without granting similar consider- 



ation to Seaboard’s certificate application, it will in effect 
be deciding adversely to Seaboard this certificate appli¬ 


cation before Seaboard has had an opportunity to 


heard. 


306 Conclusion and Prayer for Relief 

On the basis of the importance of the problems 
involved in Seaboard’s certificate proceeding, it is Sea¬ 
board’s belief that this proceeding should not only have 
been handled in the normal calendar order, but it should 
have been expedited to the greatest possible degree. There 
is involved in the matter of granting operating authority 
to Seaboard questions of major importance in air trans¬ 
portation, i. e., whether international airfreight operations 
should be conducted by an American air carrier without 
the benefit of any mail subsidy. No question of greater 
importance to international air transportation faces the 
Board today. 

The Pan American-American Overseas merger proceed¬ 
ing involves a review of the pattern of United States 
transportation across the Atlantic. A reconsideration of 
this pattern should not be made without taking into ac¬ 
count the requirements of airfreight Since Seaboard is 
the only existing carrier who can furnish the Board with 
the information it requires on non-subsidized international 
airfreight operations, the Board should consolidate this 
certificate proceeding with the merger proceeding. 

In addition to the policy guide contained in Section 2 
of the Civil Aeronautics Act the Board, in its consider¬ 
ation of the proposed merger, must determine whether 
it will 


“result in creating a monopoly or monopolies and thereby 
restrain competition or jeopardize another air carrier not 
a party to the consolidation, merger, etc.” (Sec. 408 of 
the Civil Aeronautics Act) 
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Seaboard’s ability to continue its non-subsidized air¬ 
freight operations may well be jeopardized by the de¬ 
cision of the Board in the merger proceeding. A 
307 decision approving the proposed merger and adopt¬ 
ing the philosophy of lessened competition in the 
North Atlantic — without having considered the airfreight 
requirements — wonld be prejudicial to Seaboard. 

In both the merger proceeding and Seaboard’s certificate 
proceeding the major factual issues are whether the public 
interest requires more or less competition than presently 
exists in international air transportation and whether the 
route pattern which would result from any such merger 
is the best route pattern under existing conditions. Inter¬ 
national freight operations have come into existence and 
grown tremendously since 1940 when the Board first ad¬ 
vanced its philosophy of air carrier competition in the 
North Atlantic. These airfreight operations must be con¬ 
sidered by the Board in both proceedings. Seaboard, hav¬ 
ing filed its application for a certificate almost a year and 
a half before the merger proceeding was commenced, is 
entitled as of right to be heard prior to, or simultaneously 
with, the latter proceeding. 

WHEREFORE, Seaboard prays: (1) that this pro¬ 
ceeding and the Pan American-American Overseas merger 
proceeding be consolidated for purposes of hearing and 
decision; or (2) that hearing and decision in this proceed¬ 
ing be expedited so that final decision in this proceeding 
shall be made prior to or simultaneous with the Board’s 
final decision in the Pan American-American Overseas 
merger proceeding. 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 

By s/ Harold Montee 
Harold Montee 
Vice President 
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310 In the Matter of the Petition of 
PAN AMERICAN AIRWAYS, INC., and 

AMERICAN OVERSEAS AIRLINES, INC., J 
for approval of an agreement dated December 13,1948, 
and the transactions contemplated thereby, 
known as the 

NORTH ATLANTIC ROUTE TRANSFER CASE. 

Docket No. 3589 et aL 
In the Matter of the Application of 
SEABOARD & WESTERN AIRLINES, INC., 1 
under section 401 of the Civil Aeronautics Act, as 
amended, and such other sections as may be applicable 
for a certificate of convenience and necessity authoriz¬ 
ing the transportation of property in air transporta¬ 
tion. 

Docket No. 3041 | 

Memorandum of American Airlines, Inc., and American 
Overseas Airlines, In Opposition to Motion of 
Seaboard £ Western Airlines, Inc., to Consolidate 

Proceedings 
• • 

I | 

Seaboard & Western Airlines, Inc. (hereinafter referred 
to as “Seaboard”), has moved that there be consolidated 
with the Pan American Airways, Inc. — American Over¬ 
seas Airlines, Inc., Acquisition proceeding its application 
for a certificate of public convenience and necessity to en¬ 
gage in cargo transportation between the United States 
and “certain European areas.” 

311 American Airlines, Inc., and American Overseas 
Airlines, Inc. (hereinafter referred to as “American”), 
oppose this motion. Seaboard’s argument, boiled down, 
is that (a) its application for a certificate should be heard 
as soon as possible, and (b) its application for a certificate 
has some relation to the Acquisition case. The first argu¬ 
ment has no bearing upon the merit of consolidating its 
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application in this proceeding. This memorandum is di¬ 
rected to its second argument. 

n 

The Board long ago recognized that a new route appli¬ 
cation should not be consolidated with an acquisition case. 
In American Airlines, Inc., — Application for Approval of 
Acquisition of Control of Mid-Continent Airlines, Inc., 
Docket No. 2068, the Board dealt with this very question. 

In that case American proposed to acquire Mid-Conti¬ 
nent which, of course, included Mid-Continent’s operation 
from Tulsa through Kansas City to the Twin Cities. If 
the acquisition had been approved, one-carrier service 
would have been provided between the Twin Cities and 
Texas, and the Twin Cities and the West Coast. United 
Air Lines had long had an interest, by connection with 
Mid-Continent, in the traffic between the Twin Cities and 
the West Coast. Braniff Airways had long had a similar 
interest in the traffic between the Twin Cities and Texas. 

Some years before, Braniff had sought an extension 
of its route to the Twin Cities in order, among 
312 other things, to provide a one-carrier service be¬ 
tween the Twin Cities and Texas. The Board had 
denied Braniff’s application and in the same case had 
granted certain new routes to Mid-Continent. In subse¬ 
quent decisions the Board had granted further new routes 
to Mid-Continent. The sum of these decisions was that 
Mid-Continent needed strengthening as an independent 
carrier, and the Board had very carefully adjusted the 
route pattern in the midwestem area to fit Mid-Continent’s 
needs. 

Obviously, it could be argued that the proposed acquisi¬ 
tion of Mid-Continent by American was inconsistent with 
the theory of various decisions of the Board involving the 
route pattern in the area in question, and United and 
Braniff did, in fact, make that argument. United and 
Braniff filed applications for extension to the Twin Cities 


and urged to the Board that a consideration of American's 
proposal to acquire Mid-Continent would require a re¬ 
appraisal of the route pattern in the midcontinent area, 
and that it was necessary that the- Board have before; it 
for action at the same time the United and Braniff new 
route proposals. As stated in the report of the prehear¬ 
ing conference in that case, at least 4 other carriers sup¬ 
ported United's and Braniff's point of view and indicated 
that, if the Board agreed, they too would file new route 
proposals in the midcontinent area and ask that such pro¬ 
posals be consolidated with the American Acquisition case. 

On November 26, 1945, in Order Serial No. 4221, the 
Board denied the motions to consolidate the new 
313 route proposals with the acquisition case on the 
ground that “the consolidation of said applications 
would unduly broaden the scope" of the acquisition case. 

This precedent completely disposes of Seaboard's argu¬ 
ment. There was far more plausibility in the arguments 
so vigorously made by United, Braniff and 4 or more 
other carriers in the Mid-Continent case than there is in 
Seaboard’s argument. Had the MicLContinent acquisition 
been approved, it could have been said that one of the main 
bases for the Board's decisions in several previous new 
route cases involving Mid-Continent would have been en¬ 
tirely eliminated. Furthermore, a whole new set of com¬ 
petitive relationships would have been created through the 
entry of American into Mid-Continent's cities. Yet, the 
Board denied the motions to consolidate. 

No such far reaching change in a route pattern is pro¬ 
posed in the present case. 

No new competitive services will be created. The only 
question presented is whether a combination of American 
Overseas' service between the United States and the Brit¬ 
ish Isles, Holland, Germany and Scandinavia with Pan 
American's services to Europe should be permitted. It; is 
not proposed to set up new patterns of one-carrier service 
which will further duplicate and disturb existing services. 


On the contrary, if the acquisition wotild have any effect 
whatsoever npon any of Seaboard’s existing operations 
or npon its proposed operations, that effect could only be 
helpful to Seaboard. Seaboard’s argument that ap- 

314 proval of an acquisition which will eliminate one of 
its potential competitors will be “in effect deciding 

adversely to Seaboard” its certificate application is novel 
and far fetched indeed. 

m 

The Board’s decision in the Mid-Continent case is abun¬ 
dantly supported by authorities. The Interstate Commerce 
Commission has consistently taken the view that merger 
or acquisition cases should be heard and disposed of sepa¬ 
rately from new route cases. In doing so it has pointed 
out that the “public interest” issue in a case involving 
merger or acquisition of existing services is different from 
the “public convenience and necessity” issue involved in 
proposed new routes. Baggett Transportation Co. — Pur¬ 
chase — W. A. Bishop, 36 M. C. C. 659, 663-664 (1941). 
See also Texas & Pacific Motor Transport Co. — Pur¬ 
chase — Southern Transportation Co., 5 M. C. C.-653, 656 
(1938); Transamerican Freight Lines, Inc., — Purchase — 
Harold D. Gorman, 5 M. C. C. 712, 713 (1938); Horlacher 
Delivery Service, Inc., — Purchase — Elisha P. Parker, 35 
M. C. C. 149, 153 (1940); Pacific Motor Trucking Co .— 
Control — Pacific Truck Express, 35 M. C. C. 353, 358- 
359 (1940) fWesley A. Steffke — Purchase — Ziff rim Truck 
Lines Inc., 36 M. C. C. 371, 374 (1941). Indeed, the ICC 
originally did not even permit consideration, in an acquisi¬ 
tion case, of minor and incidental amendments to the cer¬ 
tificates of convenience and necessity held by the ac- 

315 quiring carrier and necessitated by the acquisition 
— on the theory that new route, or convenience and 

necessity, issues should be considered in proceedings sepa¬ 
rate from merger or acquisition proceedings — and it re¬ 
quired an amendment of its rules before it would permit 
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even such an extremely limited consolidation of issues. 
The C & D Motor Delivery Co. — Purchase — Hubert C. 
EUiott, 38 M. C. C. 547, 551-552 (1942); but cf. Leamon 
Resler and Dean Resler — Purchase — Henry B. Miner, 
39 M. C. C. 221,227-228 (1943). 

, * i 

IV I - 

In opinions by this Board and in public addresses by its 
members the airlines have been importuned to come for¬ 
ward with voluntary proposals for integration of their 
operations, specifically including proposals for mergers. 
It is a well known fact of business life that mergers in¬ 
volve questions of morale, financing and planning which, 
to say the least, are complex. Expeditions treatment by 
the Board of a merger proposal is absolutely essential if 
such proposals are ever to be made. Nothing would so 
effectively brake the consummation of such proposals than 
the knowledge that the governing agency would determine 
whether to approve or disapprove them only after subject¬ 
ing them to the long drawn procedures and the infinitely 
involved issues that would necessarily be introduced by 
entwining them with new route cases. Immediately upon 
announcement of a merger or acquisition proposal the en¬ 
tire future of a carrier and its employees, involved in 
such a proposal, is in complete doubt. From that 
316 moment on daily decisions involving every detail of 
operation must be made in the face of a dilemma. 
Thus, purchases of supplies have to be made; if the merger 
or acquisition is disapproved, the economic course will be 
one thing, but if the merger or acquisition is to be ap¬ 
proved, then the economic course will be exactly the oppo¬ 
site. This dilemma runs throughout the carrier’s affairs 
during the period of waiting for government action. To 
prolong that period, as it would be prolonged by intro¬ 
ducing issues such as Seaboard’s motion calls for, would 
place a fatal impediment in the path of the very type of 
carrier which the Board has so strongly urged. 
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In the case of transatlantic air transportation at this 
particular time, the foregoing considerations are even more 
compelling than they were in the Mid-Continent and other 
merger and acquisition cases. American Overseas is on 
the threshhold of an equipment transition program of 
major importance. Its organization, moreover, is scat¬ 
tered among points in distant countries. These factors 
combine to make unthinkable any aggravation of the 
paralysis of uncertainty which must prevail until the 
Board finally disposes of the application to approve the 
acquisition. Entirely aside from the vital question of 
employee morale, sufficiently pressing in itself, there 
are exceedingly difficult problems of financing, purchasing 
and planning which cannot be left suspended. 

Respectfully submitted, 

HOWARD C. WESTWOOD 
ERNEST W. JENNES 
Attorneys for 
American Airlines, Inc., and 
American Overseas Airlines, Inc. 

January 27,1949 

• • • • 

318 In the Matter of 

the North Atlantic Route Transfer Case 
Dockets Nos. 3589,3590,3591 and 3592 

Answer of Pan American Airways, Inc. to Motion of 
Seaboard & Western Airlines, Inc., to Consolidate 
the Application of Seaboard & Western in 
Docket No. 3041 With This Proceeding 

On December 13, 1948, American Overseas Airlines, Inc. 
(hereinafter referred to as “Overseas”) entered into an 
agreement with Pan American Airways, Inc. (hereinafter 
referred to as “Pan American”) whereby, subject to the 
approval of the Board and the President, Overseas agreed . 
to sell its transatlantic air business to Pan American and 
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Pan American agreed to purchase such business upon the 
terms and conditions stated in such agreement. 

Two days later, on December 15, 1948, this proceeding 
(sometimes hereinafter referred to as the 4 ‘North Atlan¬ 
tic Route Transfer Case”) was initiated by the filing of 
the petitions in Docket Nos. 3589-3592. 

Prior to the prehearing conference in this proceeding 
Seaboard & Western Airlines, Inc. (hereinafter referred 
to as “Seaboard”) petitioned for leave to intervene. Al¬ 
though Seaboard’s petition leaves the gravest doubt 
whether Seaboard has a right to be a party to this pro¬ 
ceeding at all, Pan American believes the considerations 
applicable to this question are such as not to require 
comment by it. 

Subsequent to the prehearing, conference, Seaboard filed 
a motion to consolidate its application for a transatlantic 
cargo route (Docket No. 3041) with this proceeding, or, 
in the alternative, to expedite the proceeding on Seaboard’s 
application, so that final decision in such proceeding should 
be made prior to, or simultaneous with the Board’s final 
decision in the North Atlantic Route Transfer Case. 

Pan American takes no position on Seaboard’s request 
that the Board expedite consideration of its application 
in Docket No. 3041, provided that this does not serve to 
delay final disposition of the North Atlantic Route Trans - 
fer Case. The impelling need for expedited considera¬ 
tion of proceedings such as the Route Transfer Case has 
always been recognized by the Board, for apparent and 
weighty reasons. Overseas and the Atlantic Division of 
Pan American each employ many personnel, engage in 
very substantial business, and utilize many millions of dol¬ 
lars worth of assets. The successful and efficient operation 
of these enterprises is important, not merely to their em¬ 
ployees and stockholders, but to the national interest 
Pending the final determination whether these businesses 
should be merged or continued as separate and competing 
enterprises, effective planning and decision on a variety 
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of matters are impeded; despite every effort on the part 
of management, employee morale is bound to suffer. From 
January 1, 1949, the operations, of Overseas are being con¬ 
ducted, in practical effect, for the account of Pan Ameri¬ 
can if the transaction is consummated; yet in the interval 
the property is necessarily operated by a management in 
which Pan American does not participate. More time has 
already elapsed since the execution of the purchase 
320 contract than that which normally occurs between 
the signature and consummation of such a contract 
in cases where governmental approval is not required. 
Under all these circumstances no unnecessary delay should 
be permitted to occur in the final disposition of this pro¬ 
ceeding. 

The bulk of Seaboard’s motion is addressed to its alter¬ 
native request for consolidation of its application with 
this proceeding. Nowhere in its 11 pages does the motion 
set forth any logical or convincing reasons why this should 
be done. Seaboard does allege, in a very general fashion, 
that the two proceedings involve many of the same issues, 
but just what these similarities are is never made clear. 
The issue presented by the application in Docket No. 3589 
is whether the combining of the transatlantic operations 
presently conducted by Overseas and Pan American “will 
not be consistent with the public interest” or “would result 
in creating a monopoly or monopolies and thereby restrain 
competition or jeopardize another air carrier.” Seaboard 
will have full opportunity to present evidence and argu¬ 
ment on this issue, as an intervenor, if the Board deter¬ 
mines its interest is sufficient to warrant such status. 

Seaboard has also alleged that the North Atlantic 
Route Transfer Case involves a reconsideration of the 
North Atlantic route pattern. This is true in only a very 
limited sense, and not in the sense in which Seaboard in¬ 
tends its allegations to be understood. Indeed, it is en¬ 
tirely clear from the prehearing conference report (page 
5) that this proceeding, unless broadened by the Board, 
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does not involve any route changes other than as proposed 
by Overseas and Pan American. Neither Seaboard, nor 
any other petitioner to intervene took exception to this 
ruling. 

321 It is entirely apparent that Seaboard’s request 
for consolidation is simply an attempt, and a very 
strained one, to use the present proceeding as a means of 
getting its own certificate application heard. It is sig¬ 
nificant that neither its petition to intervene nor its pres¬ 
ent motion states in any intelligible fashion just how or 
why it would be adversely affected by approval of the pur¬ 
chase of Overseas by Pan American. Indeed, we may be 
sure that when Seaboard’s application is heard, it will 
argue precisely the opposite. 

WHEREFORE, Pan American Airways, Inc. respect¬ 
fully prays that the Board deny the motion of Seaboard 
& Western Airways, Inc. to consolidate its application in 
Docket No. 3041 with this proceeding, and that the Board- 
take no action on Seaboard’s alternative request to expe¬ 
dite the proceeding in Docket No. 3041 which would in 
any way delay final disposition of the North Atlantic Route 
Transfer Case. j 

Respectfully submitted,, 

PAN AMERICAN AIRWAYS, INCJ 
By /s/ Henry J. Friendly 
. Vice President and 
General Counsel. 

Elihu Schott, 

Of Counsel 
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323 In the Matter of 

THE NORTH ATLANTIC ROUTE 
TRANSFER CASE 

Dockets Nos. 3589,3590,3591,3592, and 3630 

Motion of Public Counsel and Statement m Support 

of Motion 

Motion 

Public Counsel hereby respectfully move, that the Board 
issue an order substantially in the form attached: • 

1. Instituting a proceeding under section 401 (h) to 
determine whether the public convenience and necessity 
requires that the certificates of Pan American Airways, 
Inc-, American Overseas Airlines, Inc., and Transconti¬ 
nental & Western Air, Inc., authorizing operations across 
the North Atlantic, be altered, amended, or modified in 
whole or in part; and 

2. Consolidating said proceeding with the North At¬ 
lantic Route Transfer Case, Docket No. 3589 et al. 1 

Statement in Support of Motion 

L 

In the North Atlantic Route Case, 6 C. A. B. 319, de¬ 
cided in 1945, the President and the Board established for 
an experimental period of seven years a route pat- 

324 tern for American-flag air transportation across the 
North Atlantic. This pattern and the allocation 

of routes thereunder were predicated on the certification 

* This proposed order has been excluded from the printed record. 

1 Public Counsel have not filed this motion heretofore because of indi¬ 
cations from TWA that it was contemplating filing a similar motion. 
However, such a motion has not yet been received from TWA. It is 
believed that the questions herein presented are of such great importance 
tliat it is the obligation of Public Counsel to raise them even if they are 
not raised by the parties. 
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of three United States flag carriers. The proposed trans¬ 
fer to Pan American of the certificate of American Over¬ 
seas would substantially alter that pattern. 

Whether any serious changes in the present route struc¬ 
ture should be made before the end of the experimental 
period which will expire in July, 1952, is an issue in this 
case. For the purposes of the present motion, we believe 
that the decisive consideration is the fact that it is the 
President who will ultimately determine whether the North 
Atlantic route pattern should be modified in this proceed¬ 
ing. The Board at this juncture must act on the assump¬ 
tion that the President may want to make such a modifica¬ 
tion. 

The difficulty is that the proceeding in its present pos¬ 
ture does not give the President the necessary freedom 
of action in revising the North Atlantic route plan. As mat¬ 
ters now stand, the President is limited to a mere yes or 
no to the proposal of American Overseas and Pan Ameri¬ 
can. 

If, for example, at the end of the case the President de¬ 
sires to approve the agreement except for that feature of 
it which eliminates American-flag competition between the 
United States and London, one way of resolving the prob¬ 
lem might be to approve the agreement and simultaneously 
to amend TWA’s certificate so as to authorize service 
to London. However, the President, in spite of his broad 
powers under section 801, probably could not take 
325 this step unless the question of whether TWA’s cer¬ 
tificate should be so amended was in issue in the 
proceeding and a hearing had been held thereon. 

The problem of service to London is mentioned only by 
way of illustration. There are many other possibilities.! 

The case of the applicants would appear to be predi¬ 
cated on two contentions, among others: 

1. There should be at most two American-flag carriers 
across the North Atlantic. 
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2. Those two carriers should be Pan American and 
.TWA. 

Both of these propositions will be in issue at the hear¬ 
ing. But even if they are now accepted as correct, they 
fall short of establishing that the proposal of the appli¬ 
cants should be approved in its present form. 

It would seem that there is at least a substantial possi¬ 
bility that the President and the Board may want to make 
a distribution of routes between the two survivors differ¬ 
ent from that suggested in the agreement between Pan 
American and American Overseas. The present route allo¬ 
cation was made on the basis that there would be three 
carriers and not two. The proposal to combine the routes 
of two of the carriers and to leave in its present status 
the . carrier with the weakest financial position may not 
commend itself to the President and the Board as the 
best way of reallocating the North Atlantic routes between 
two companies. 

There is a way to give the President and the Board the 
necessary freedom of choice. The Board can institute a 
section 401 (h) proceeding to determine whether the cer¬ 
tificates of all three North Atlantic carriers should 
326 be altered, amended, or modified. This would en¬ 
able the President and the Board, assuming that 
they found that only Pan American and TWA should oper¬ 
ate across the North Atlantic, to write new certificates 
for those two carriers and to start from scratch in divid¬ 
ing the routes between them. 

It should not be difficult to obtain consent to such cer¬ 
tificate amendments. Changes in TWA’s certificate would 
probably enlarge and strengthen the routes, and such 
changes would undoubtedly be welcomed. Consent to 
changes in the Pan American-American Overseas routes 
can be made a condition of Presidential and Board ap¬ 
proval of the agreement between those two carriers. 

The question raised by this motion is, therefore, a simple 





If the North Atlantic routes are to be redistributed be¬ 
tween Pan American and TWA, is the President’s range 
of choice in making such a redistribution to be determined 
by the Civil Aeronautics Board which is charged with 
statutory responsibility for advising the President in such 
matters, or is it to be confined within the narrow compass 
of an agreement made between American Overseas and 
Pan American? 

It seems to Public Counsel that this question can be an¬ 
swered in only one way. Accordingly, it is recommended 
that the Board adopt an order substantially in the form 
attached. 

n. 

It may be objected that the President and the Board can 
approve the proposal of. Pan American and American 
Overseas now and can subsequently change the route pat¬ 
tern, if they are so minded, when the certificates 
327 come up for automatic review in 1952. However, 
if the present proposal is approved, the probability 
is that, barring unforeseen circumstances, the crucial 
decision as to what the future North Atlantic route pat¬ 
tern should be will have been made in this proceeding-and 
that the proceeding in 1952 will be a formality. Three 
years of operation by Pan American both on its existing 
routes and on the routes of American Overseas would 
make it substantially harder to require it to surrender 
some of those routes. 

There is another reason why the Board should not wait 
until 1952. The position of TWA at present does not 
appear to be appreciably stronger than that of American 
Overseas. Even if its routes are somewhat stronger, its 
financial position is very much weaker. If American Over¬ 
seas wants to get out now, it must be recognized that there 
is a real danger that TWA will want to get out in 1952 
or before. To fail to take a step which, by hypothesis, 
might strengthen TWA is to enhance that danger, to in- 




190 


crease the possibility that the United States will, without 
desiring it, have a chosen instrument across the North 
Atlantic. 

There may be arguments for establishing a chosen in¬ 
strument as a matter of calculated governmental policy. 
However, such a result should not be made possible by 
mere inadvertence or lack of foresight. 

It may also be objected that granting this motion will 
delay the disposition of the application of Pan American 
and American Overseas and that such delay is undesirable 
because the morale of American Overseas’ employees is 
adversely affected by the pendency of this proceeding and 
for other reasons. This is a legitimate consideration. 
328 But we think it dear that it is far outweighed by 
the importance of doing everything possible to make 
the right determination as to what the future North Atlan¬ 
tic route pattern should be. 


m. 

It will be necessary prior to hearing to define the specific 
changes in the North Atlantic route pattern which the 
President and the Board should consider. Such a defini¬ 
tion can be arrived at in two ways: 

1. The Board should instruct its staff to prepare in 
consultation with other interested departments of the gov¬ 
ernment a route plan predicated on the assumption that 
there should be only two American-flag carriers in the 
North Atlantic. The route plan would be published and 
would be in part the basis on which the proceeding would 
go forward. 

This procedure was utilized in the North Atlantic Route 
Case, 6 C. A. B. 319 (1945). It could be employed profit¬ 
ably in this proceeding. 

2. The three present North Atlantic carriers should be 
invited to file applications requesting changes in the 
North Atlantic route pattern, again predicated on the 


I 


assumption that there will be only two American-flag 
carriers. 

The invitation should be addressed to American Over¬ 
seas, as well as to Pan American and TWA The manage¬ 
ment of American Airlines, which controls Overseas—or, 
at any rate, part of the management—apparently believes 
that there is not room for more than two American-flag 
carriers across the North Atlantic. But, to repeat, if 
there are to be only two carriers, it is far from self-evident 
that American Overseas should not be one of the two. 
There may be substantial reasons why either Pan American 
or TWA should be asked to withdraw instead. 

329 It will be said that this suggestion is academic 
for two reasons. The first is that American Over¬ 
seas wants to withdraw. The second is that both Pan 
American and TWA apparently want to stay in, and there 
is no way to make either of them get out until 1952. 

But if the dominant factor in the thinking of the Ameri¬ 
can Airlines’ management is that Overseas’ route structure 
is inadequate, it is obvious that they might reconsider 
their position if that structure was substantially strength¬ 
ened. Moreover, even if there are other factors which led 
American to decide to withdraw, it is doubtful that it 
would stick to that decision if (1) its routes were strength¬ 
ened, and (2) the President and the Board requested it to 
remain in the North Atlantic trade. 

As to forcing out either Pan American or TWA, it is 
true that the President and the Board would not, in ordi¬ 
nary circumstances, take steps along this line until 1952. 
But if the prospects are so unfavorable as to cause Ameri¬ 
can to sell a business which is presently making money, it 
may be that consideration should be given to the possibil¬ 
ity of cutting off mail subsidies to Pan American or to 
TWA with the object of inducing one of them to retire 
from the North Atlantic. 

In any event, it is believed that the Board should invite 
from American an expression of its views on the matter. 



192 


The invitation may be declined, but it will have served a 
useful purpose in clarifying the reasons for American’s 
decision. 

IV. 

This is one of the most important cases in the history 
of the Board. The routes of the North Atlantic car- 
330 riers connect this country with the great democracies 
of Western and Northern Europe, with occupied 
Germany, with the countries of the Mediterranean basin, 
with the Middle East and India. The routes of American 
Overseas were designed to link, and may yet link, the 
United States with the Soviet Union and with Poland. All 
the routes are of enormous strategic and commercial im¬ 
portance. 

It is unthinkable that in a matter of such vital national 
interest, the initiative in determining American policy 
should be left to private individuals. The Board in dis¬ 
charging its statutory responsibility to the President 
should take every possible step to recast this proceeding 
so as to give the President as free a hand as possible in 
modifying — if he finds it desirable to do so — the North 
Atlantic route structure. 

Respectfully submitted, 

James L. Highsaw, Jr. 

James L. Highsaw, Jr. 

William F. Kennedy 
William F. Kennedy 
Public Counsel 


• • • • 


February 7,1949 
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336 In the Matter of I 

THE NORTH ATLANTIC ROUTE 

TRANSFER CASE 
Docket No. 3589 et al 

Reply to Answer of Pan American Airways, Inc., 
to Seaboard & Western Airlines’ Motion to 
Consolidate Docket No. 3041 With 
Docket No. 3589 et al. 

On January 28, 1949, Pan American filed its answer 
to Seaboard & Western’s motion to consolidate this pro¬ 
ceeding with its application for a certificate of public 
convenience and necessity, Docket No. 3041. Evidently be¬ 
lieving that the best defense is a good offense, Pan Ameri¬ 
can began its answer by questioning the right of Seaboard 
to be a party to this proceeding. A brief recital of Sea¬ 
board’s accomplishments during the past 18 months should 
be sufficient to convince even Pan American that Sea¬ 
board does indeed have a right to be a party to this 
proceeding. 

During the past 18 months Seaboard has, without benefit 
of any government subsidy, carried more than 7 million 
ton miles of cargo across the Atlantic and has done so at 
a profit. Moreover, in addition to its commercial oper¬ 
ations, Seaboard has been of invaluable assistance to the 
United States Air Force in support of the Berlin Airlift 
Program. From June 1948 through December 31, 1948, 
Seaboard carried 1,346,619 pounds of critical mili- 

337 tary material over the Atlantic, and has, in addi¬ 
tion, shuttled 1,258,000 pounds of commercial 

freight, vital to the airlift program, between Berlin and 
Frankfort. Seaboard wishes to point out that its over- 
ocean performance in this international emergency is 
double the performance of all three international certifi¬ 
cated carriers combined. In and of itself this impressive 
record should be sufficient to establish Seaboard’s right 
to be a party to this proceeding. The magnitude of Sea- 
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board’s operations unquestionably entitles it to be a party 
to a proceeding which vitally affects its interests. 

Pan American’s answer contains an excellent descrip¬ 
tion of the deleterious effects of delay in this proceeding 
upon Pan American and American Overseas. Seaboard 
also employs many people, engages in a very extensive 
business and utilizes very substantial assets. The success¬ 
ful and efficient operation of its enterprise is important 
to its employees and stockholders and likewise to the na¬ 
tional interest. Seaboard understands Pan American’s 
concern about undue delay in administrative proceedings, 
since Seaboard can tell a story of delay and obstruction 
at the hands of the Board and the certificated carriers 
which, by comparison, makes the time already elapsed in 
this proceeding seem to be but a fleeting moment. Space 
will permit mention of only a few of the delays which 
Seaboard has encountered; they should be sufficient to 
prove its point 

Seaboard is at present operating under Letter of Regis- 
-tration No. 13 issued pursuant to Economic Regulation 
292JL. On July 17, 1947, Seaboard filed its application for 
a certificate of public convenience and necessity, under 
which it would be authorized to engage in air transporta¬ 
tion of property only between the United States and cer¬ 
tain European areas. On March 26, 1948, Seaboard 
338 filed with the Board an amendment to its certificate 
application in which the areas proposed to be served 
were extended to include additional points in Europe and 
certain areas in the Middle East. On January 17, 1949, 
a second amendment to such application was filed. In the 
18 months that have intervened since Seaboard filed its 
original application, the Board has taken no action other 
than to assign a docket number to the application. The 
impelling need for expedited consideration of cases, the 
weighty and apparent reasons for such expedition, men¬ 
tioned in Pan American’s answer, do not seem to have 
pressed so heavily upon the Board when a large cer¬ 
tificated carrier was not a party. 


The harmful effect of this unconscionable delay on Sea¬ 
board becomes all too clear when the effect of Economic 
Regulation 292.1 upon its operation is considered. The 
restrictions upon regularity and frequency of service im¬ 
posed by Economic Regulation 292.1, under which Sea¬ 
board must operate, are entirely impracticable for inter¬ 
national air freight operations. In an endeavor to obtain 
a more liberal operating authority, Seaboard on March 29, 
1948, filed with the Board an application for temporary 
exemption granting it authority to engage in foreign trans¬ 
portation of property only on a demand basis until such 
time as the Board acted on its certificate application. Five 
months later the Board denied Seaboard’s request for a 
temporary exemption without even affording Seaboard the 
hearing it requested. This action of the Board is now 
in the hands of the United States Court of Appeals for 
the District of Columbia. The strangling effects of the 
present 292.1 are a sufficient deterrent to all but the hardi¬ 
est of the irregular air carriers. With the evident aim 
of guillotining those irregulars who have survived in spite 
of 292.1, the Board has recently issued a proposed revision 
of Economic Regulation 292.1 (Draft Release No. 33 
339 dated December 10, 1948). Iffie effect of the pro¬ 
posed revision of 292.1 would be to revoke Sea¬ 
board’s present Letter of Registration and force it to 
apply for an individual exemption under an even more 
stringent and burdensome regulation than at present. As 
Seaboard pointed out in its motion to consolidate its cer¬ 
tificate application with the merger proceeding, it may 
well be forced out of business by Economic Regulation 
292.1 unless its certificate application is expedited. 

For an example of obstruction by a large certificated 
carrier combined with expedition by the Board, Seaboard 
would like to mention the matter of TWA’s complaint 
filed on May 17, 1948. This complaint charged Seaboard 
with having violated various provisions of the Civil Aero¬ 
nautics Act and of Economic Regulation 292.1. As a result 
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of this complaint, the Board (acting promptly in this in¬ 
stance) has ordered an investigation of these alleged viola¬ 
tions and held a Pre-Hearing Conference on October 8, 
1948, and a hearing which commenced on January 31,1949. 

No soaring imagination is necessary to be able to com¬ 
prehend the effect that these delays and obstructions have 
had upon Seaboard & Western’s employee morale. During 
the pendency of this proceeding, employees of American 
Overseas most probably are only concerned with whether 
or not they will soon be working for Pan American. This 
prospect should not be unduly alarming, unless, of course, 
there is some thought in their minds that mass discharges 
will go into effect should the merger be approved. Sea¬ 
board’s employees must constantly face the fact that if 
delay and obstruction by the Board continue long enough, 
Seaboard will be forced out of business entirely and their 
employment will vanish with it. 

Seaboard is convinced that its motion set forth logical 
and convincing reasons why its certificate applica- 
340 tion should be consolidated with the merger proceed¬ 
ing. However, since Pan American by its answer 
shows that it does not grasp the reasoning of Seaboard’s 
motion. Seaboard will restate its reasons. 

In the American Export Air, Trams-Atlantic Service 
Case, 2 C. A. B. 16 (1940) and the Northeast Air, et al, 
North Atlantic Routes Case, 6 C. A. B. 319 (1945), the 
Board had to decide whether or not more competition 
was desirable across the North Atlantic. In both cases 
the Board decided that there was a need for the oper¬ 
ation of more than one carrier across the North Atlantic, 
and on page 325 of its opinion in the North Atlantic 
Routes cases used the following language: 

“We find no reason in the record to depart from the 
basic conclusions stated by us in the American Export 
decision, supra. The public interest as defined by the 
statute requires the operation of more than one United 
States international air carrier. To restrict international 
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air transportation to one carrier would place upon one 
small managerial group responsibility for handling mat¬ 
ters having tremendous national importance. The vast 
extent of our future international air transportation oper¬ 
ation's and their economic and political significance is of 
great importance. To conclude that the public convenience 
and necessity require only one company in international 
air transportation would result in placing that company 
in a position of power which might enable it to interfere 
with public policies unacceptable to the management.” 

It is Seaboard’s contention that the Board must once 
again decide that very question in this proceeding and in 
Seaboard’s certificate application. Should the Board ap¬ 
prove the proposed merger, the number of American car¬ 
riers operating across the Atlantic will be reduced by one. 
The Board can only approve the merger if it decides that 
it is in the public interest to permit less competition, and 
if the Board does so decide, then it will, for all intents and 
purposes, have denied Seaboard’s certificate application 
because the Board, in order to grant Seaboard a certificate, 
will necessarily have to decide that it is in the public in¬ 
terest to permit more competition across the Atlantic. 
341 In view of the grave injury that would be done 
Seaboard if this proceeding is decided before its Cer¬ 
tificate application, it is impertinent to suggest, as does 
Pan American, that Seaboard will, should its certificate 
proceeding ever be heard, assume a position diametrically 
opposed to its present position. 

WHEKEFORE Seaboard & Western Airlines, Inc., re¬ 
spectfully prays that the motion of Pan American Air¬ 
ways, Inc., to deny Seaboard & Western’s motion to con¬ 
solidate this proceeding with Docket No. 3041 be denied. 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 

By /s/ Harold Montee 
Harold Montee 
Vice President 
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444 Answer of Seaboard & Western Airlines, Inc., 

to the Memorandum of American Airlines, 

Inc., and American Overseas Airlines, 

Inc., in Opposition to Motion of Sea- 
hoard & Western Airlines, Inc., to 
Consolidate Proceedings 

L 

Seaboard & Western Airlines, Inc., (hereinafter re¬ 
ferred to as “Seaboard”), has moved that there be con¬ 
solidated with Pan American Airways, Inc. — American 
Overseas Air-Lines, Inc. Acquisition proceeding its appli¬ 
cation for a certificate of public convenience and necessity 
to engage in cargo transportation between the United 
States and “certain European areas”. 

American Airlines, Inc., and American Overseas Air¬ 
lines, Inc. (hereinafter referred to as “American”) 

445 opposed this motion. American’s memorandum 
cites the American Airlines, Inc. — Application for 

Approval of Acquisition of Control of Mid-Continent Air¬ 
lines, Inc., Docket No. 2068, 7 C. A. B. 365, as having estab¬ 
lished the precedent that a new route application should 
not be consolidated with an acquisition case.' Seaboard 
submits that the Mid-Continent case established no such 
precedent. 

All that the Board said in its order denying the motions 
to consolidate (Order Serial No. 4221) was that “the con¬ 
solidation of said application would unduly broaden the 
scope” of the acquisition case. The Mid-Continent case 
involved an application by American to acquire Mid-Con¬ 
tinent Airlines. Braniff Airlines and United Airlines con¬ 
tested the proposed acquisition and filed applications for 
new routes. These new route applications were filed after 
the acquisition application, and Braniff and United later 
petitioned the Board to consolidate their applications with 
the acquisition case. 


There were several important differences between the 
Mid-Continent case and this proceeding. As pointed out 
above, Braniff and United filed for new routes after Ameri¬ 
can filed its application for acquisition. Seaboard filed its 
application for certification 18 months prior to the begin¬ 
ning of this proceeding. To date no action has been taken 
upon Seaboard’s application other than to assign it a 
docket number. 

The issues in this proceeding and the Mid-Continent 
proceeding are very different. The Mid-Continent case in¬ 
volved the acquisition by American of a north-south trunk 
line. The principal issue in this case and in the Seaboard 
certificate case are identical, i. e., whether or not there 
should be more competition across the Atlantic. In 
446 the American-Mid Continent case the Board did no 
more than say that to permit consolidation would 
unduly broaden the issues. Consolidation in that case 
might well have done so. Consolidation in this case will 
not. The Board was clearly not establishing any rules or 
setting any precedents in the Mid-Continent case govern¬ 
ing generally the consolidation of certificate cases with 
acquisition cases. 

Seaboard has contended and still contends that there 
is only one fundamental issue in this proceding and in 
the certificate proceeding, i. e., the question of whether or 
not there should be more competition across the Atlantic. 
To permit consolidation would not broaden the issues be¬ 
cause there is only one fundamental issue in this case. 

n. 

American’s memorandum cites cases decided by the In¬ 
terstate Commerce Commission as “abundant authority” 
for its contention that new route cases should not be con¬ 
sidered with acquisition cases. Seaboard wishes to point 
out that in all of the cases decided by the Commission 
the question of consolidation was not involved. In those 
cases the opponents of the proposed acquisitions limited 
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themselves to opposing the acquisition and sought no pro¬ 
posed routes for themselves. 

Another distinguishing feature between the line of cases 
cited by American and this proceeding is the question of 
the competition involved. In the motor carrier cases, 
there was a great deal of competition and a large number 
of competitors. There are at present only three certifi¬ 
cated air carriers operating across the North Atlantic. 
Acquisition of American Overseas by Pan American will 
reduce the number of carriers by one. Such a sharp re¬ 
duction in the number of competitors and the amount 
447 of competition so far distinguishes this proceeding 
from the proceedings before the Interstate Com¬ 
merce Commission as to make those cases totally inap¬ 
plicable to this proceeding. 

The cases decided by the Interstate Commerce Com¬ 
mission under Section 5 of the Transportation Act have 
no relation to or bearing upon the action requested by 
Seaboard in this case. 

m 

American concludes its memorandum with a very gen¬ 
eral discussion of the need for speed in this proceeding. 
Stripped of its verbiage, the argument is that consolida¬ 
tion of this proceeding with Seaboard’s certificate appli¬ 
cation will (1) broaden the issues and (2) delay the pro¬ 
ceedings to the injury of Pan American and American 
Overseas. 

Seaboard reiterates that consolidation will not broaden 
the issues because there is only one all important issue 
and this issue is common to both cases. 

Pan American and American Overseas are naturally 
concerned lest undue delay in this proceeding unfavorably 
affect employee morale and leave important managerial 
and financial problems suspended until the Board’s de¬ 
cision. However, having initiated this proceeding, Pan 
American and American Overseas must be prepared to 
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bear the consequences. They certainly cannot expect other 
parties to fail to protect their own interests or the Boatd 
to rush a decision on a case vital to the future of air 
transportation merely to accommodate American Over¬ 
seas and Pan American. j 

448 IV. 

WHEREFORE, Seaboard & Western Airlines, 
Inc., respectfully prays that the motion of American Air¬ 
lines, Inc., to deny Seaboard & Western Airlines’ motion to 
consolidate this proceeding with Docket No. 13041 be denied. 

Respectfully submitted, 

SEABOARD & WESTERN AIRLINES, INC. 
by /s/ Harold Montee 
Harold Montee 
Vice President 

• • • • 

512 Motion to Consolidate 

On January 17, 1949, Seaboard & Western Air¬ 
lines, Inc., filed a motion in Docket No. 3041, In the Matter 
of the Application of Seaboard & Western Airlines, Inc. 
for a Certificate of Public Convenience amd Necessity, to 
consolidate that proceeding with The North Atlantic Route 
Transfer Case, Docket No. 3589, et ad. By order Serial No. 
E-2513 dated March 1, 1949, that motion was denied. On 
the same day, by order Serial No. E-2515, Seaboard’s 
application for leave to intervene in the Route Transfer 
Case was granted. After Seaboard had filed its motion to 
consolidate, the Board, by order Serial No. E-2512 dated 
March 1, 1949, instituted a new proceeding under Section 
401 (h) of the Act to determine whether, if the proposed 
. transfer of the certificate of American Overseas Air- 

513 lines to Pan American Airways is approved, the 
certificates of public convenience and necessity'of 

TWA, American Overseas and Pan American should be 
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altered, modified or amended in whole or in part, and by 
the same order this investigation was consolidated into 
The North Atlantic Route Transfer Case. 

Seaboard is now in the position of being an intervenor 
in a proceeding, instituted by Board order only a few 
days ago, -to determine whether certificates held by others 
in the area in which Seaboard operates and proposes to 
operate under a certificate authorizing service between 
many of the points Seaboard serves and seeks to be 
authorized to serve by a certificate of public convenience 
and necessity, should be altered, amended, or modified in 
whole or in part, but Seaboard’s application filed over a 
year and a half ago seeking authority to operate in the 
same area and to serve the very same points is not in¬ 
cluded in the proceeding. 

In the order denying Seaboard’s motion to consolidate, 
the Board found that such consolidation would unduly 
broaden the issues in the Route Transfer Case and would 
unduly delay the proceeding. Seaboard believes that its 
request for consolidation should have been granted origi¬ 
nally. In view of the fact, however, that there is no[w 
included in that case a 401 (h) investigation, these findings 
and the Board’s order are clearly neither correct nor sus¬ 
tainable on legal grounds. 

I. Consolidation of Seaboard’s certificate case with 
the Route Transfer Case will not unduly broaden the 
issues. 

In the Route Transfer Case it is now more clearly ap¬ 
parent than before that the entire area route pattern is 
to be decided if the transfer is approved. There are three 
existing certificated air carriers in the area and whether 
their certificates are to be altered, amended, or modified 
»are issues in this proceeding. Seaboard has applied for 
a certificate in the area, and its case has been set for pre- 
hearing conference for March 30. Any existing certificate 
holder operating in the area involved and seeking 
514 changes in its certificate would clearly be permitted 
to consolidate its proceeding in this one. In fact 


this is the effect of the 401 (h) order as to TWA which is 
in no way involved in the Route Transfer agreement. Sea¬ 
board’s position is even stronger. It has had on file with 
the Board for more than a year and a half an application 
for a certificate in this same area. The North Atlantic 
Route Transfer agreement was filed less than three months 
ago, the 401 (h) case which may culminate in substantial 
but as yet indeterminate changes in three certificates, was 
instituted only ten days ago, the same day on which the 
Board declined to include Seaboard’s certificate case in 

I 

the proceeding. Applications for certificate amendments 
by the three certificated air carriers are not yet on file, j 
The issues in the 401 (h) case will require the Board to 
determine what changes are desirable with respect to all 
existing certificates in order to create the best route pat¬ 
tern in the area. Board determination of these changes 
cannot possibly be made unless the Board considers the 
entire area route pattern, and this cannot be considered 
without in effect substantially deciding Seaboard’s case. 
Yet Seaboard’s application and evidence will not be before 
the Board in the proceeding. It is no answer to say 
that Seaboard’s certificate case will be pending simtil- 
taneously and that the Board will therefore consider the 
evidence in that case in deciding this one. In its order 
denying consolidation, the Board found no sufficient reason 
why Seaboard’s certificate case should be decided simul¬ 
taneously with or prior to decision in the Route Transfer 
Case. The Board also found that consolidation would un¬ 
duly delay the Route Transfer proceeding. It is apparent 
that decision in the Route Transfer Case , unless consolida¬ 
tion is granted, is expected to be prior to decision in Sea¬ 
board’s certificate case. Furthermore, the Board could not 
consider evidence in Seaboard’s case in deciding the Route 
Transfer Case unless the cases were consolidated^ 
515 The only issue raised in the Seaboard case which 
is not present in the Route Transfer Case is the 
matter of non-mail authorization. This issue is one that 
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should involve no substantial time or preparation. If 
Seaboard is fit, willing and able, the Board need not be too 
concerned over the fact that a carrier is willing to risk 
its own capital, and permitting it to do so is the only- 
way to find out whether Seaboard is correct in its conten¬ 
tion that it can operate without mail pay. This issue will 
not delay the proceeding at all and will not require the 
submission of any evidence not otherwise required. Con¬ 
solidation of Seaboard’s case in the Route Transfer Case 
will not unduly broaden the issues in the latter proceed¬ 
ing. Every issue, except the one above mentioned, is al¬ 
ready in the proceeding by virtue of the 401 (h) aspect 
of the case. Furthermore, every issue in Seaboard’s cer¬ 
tificate case must be derided at the same time the 401 (h) 
proceeding is decided or Seaboard will have been irrepar¬ 
ably damaged and will have been denied the due process 
to which it is entitled. Seaboard is in a position in which 
ii cannot afford to permit The North Atlantic Route Trans - 

r Case to proceed further if it can be prevented, unless 
Seaboard’s certificate case be derided as a part of that 
c .se. Seaboard has no alternative. It will be compelled 
t» avail itself of every possible lawful remedy in order to 
s ecure the consolidation to which it is entitled, and it will 
1 e compelled to do whatever is necessary to prevent the 
Route Transfer Case going forward until consolidation is 
granted or there is a final and authoritative derision that 
Seaboard is not legally entitled to the consolidation re¬ 
quested. 

IE. Consolidation will not unduly delay the proceeding. 

Seaboard’s certificate case is now set for pre-hearing 
conference on March 30, 1949. Brief reference to recent 
correspondence in the Route Transfer Case discloses that 
a pre-hearing conference is essential in that case and 
516 that it probably cannot be prior to that date. 

After issuance of the Board’s order instituting 
the 401 (h) proceeding and consolidating that proceeding 
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in the Route Transfer Case, (Order Serial No. E-2512) 
Public Counsel submitted a letter dated starch 1, 1949, 
setting forth their views with respect to further procedural 
steps in the proceeding. Public Counsel proposed prepa¬ 
ration by the Board’s staff of a two-carrier route plan, 
submission of certificate applications by the carriers in¬ 
volved, including TWA, and thereafter a pre-hearing con¬ 
ference. TWA submitted a letter in response dated Majrch 
4, 1949, agreeing with Public Counsels’ proposals. Pan 
American and American Overseas submitted letters dated 
March 3, 1949, generally opposing delay in the proceeding 
but agreeing, in the case of Pan American, to submit a 
certificate application by March 11, and in the case of 
American Overseas, agreeing that certificate applications 
should be submitted by March 10. Pan j^merican pro¬ 
posed that the pre-hearing conference be held March 16, 
and American Overseas proposed March 14. Both pro¬ 
pose that the conference be held prior to submission by 
Public Counsel of the two-carrier route plan. 

Minimmu delay incident to adequate notice to the parties 
of any possible route changes is inevitable. It might 
better occur now than later. Section 401 (h) authorizes 
the Board to alter, amend, modify or suspend certificates 
after notice and hearing. Notice obviously means notice 
of the proposed alteration, amendment or modification; not 
simply notice that some action of that kind is; contemplated. 
The Board’s order gives notice of the latter type only; 
not the former. A Section 401 (h) proceeding has been 
instituted generally to determine what alterations, modifi¬ 
cations, or amendments, in whole or in part, there should 
be to certificates of three carriers, but no one is advised 
what those alterations, modifications, or amendments may 
be. If applications are filed by TWA ;and Pan Amer- 
517 ican, they may or may not include changes which the 
Board and the President may ultimately determine 
tc be desirable. If not, then there will have been no 
notice of the changes which may ultimately be those which 
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the Board may see fit to adopt and the President to ap¬ 
prove. Such changes as may ultimately be made must be 
made known now, prior to pre-hearing conference, or it 
will be impossible to determine what evidence should be 
adduced. The normal and preferable procedure would 
be another Board order setting forth the possible route 
changes in the event of route transfer approval. Public 
Counsels’ suggestion set forth in their letter of March 1, 
is the next best alternative. In the absence of one or the 
other of these suggested procedures, the Board’s hands 
may later be tied for lack of adequate notice to interested 
parties or the delay of a later order and further pre-hear¬ 
ing conference and further hearing may be necessary. 

The most expedited procedure suggested even by Pan 
American and American Overseas, a procedure which may 
result in substantial further delays at a later date, sug¬ 
gests a pre-hearing conference on the 14th or 16th of 
March, only two weeks before the present pre-hearing 
conference date of Seaboard. Public Counsels’ proposal, 
with which TWA is in accord and which is the most expe¬ 
ditious handling possible in view of the necessity of ade¬ 
quate notice to parties, would probably place the pre-hear¬ 
ing conference not before March 30, the date of Seaboard’s 
pre-hearing conference. 

Contrary to the views of Pan American and American 
Overseas, and in accord with those of Public Counsel and 
TWA, the proceeding has been very substantially broad¬ 
ened by Board order E-2512. The fact that the 401(h) 
proceeding contemplates only such changes as may be re¬ 
quired as a result of approval of the Route Transfer does 
not change the fact that, in the event of such approval, 
the entire area route pattern is to be determined and 
changed to whatever extent the Board may believe is re¬ 
quired in the public interest. The evidence which 
518 would have to be submitted in the event of consolida¬ 
tion of Seaboard’s certificate case in the Route 
Transfer Case would not differ substantially from 
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the evidence which will have to be submitted with reference 
to other possible certificate amendments, alterations, or 
modifications. 

The requested consolidation of Seaboard’s certificate 
case will in fact not delay the proceedings at all, and such 
consolidation is the only way open to the Board to insure 
that the entire route pattern can be adequately determined, 
the only way in which Seaboard’s rights can be protected, 
and the only way which will insure that this proceeding 
will go forward without unnecessary delay either at this 
point or later as a result of having failed adequately to 
protect the rights of all parties involved- , 

WHEREFORE, Seaboard prays that its certificate pro¬ 
ceeding be consolidated with the Route Transfer Case and 
that pre-hearing conference in the consolidated proceeding 
be set for the earliest practicable date consistent with Pub¬ 
lic Counsels’ proposal as set forth in his letter of March 1 
to the Examiner. 

In view of the fact that further steps in the Route Trans¬ 
fer proceeding will presumably be announced very soon, 
Seaboard requests that the Board act as promptly as pos¬ 
sible on this motion. Seaboard requests oral argument 
on this motion unless the motion is granted without it. 

Respectfully submitted, 

Seaboard & Western Airlines, Inc. 

By /s/ Harold Montee 
Harold Montee 
Vice President 
• • • • 

524 Answer of Pan American Airways, Inc. to Motion to 
Consolidate of Seaboard & Western Airlines , Inc. 

By motion dated March 9, 1949, Seaboard & Western 
Airlines, Inc., (hereinafter referred to as “Seaboard”) 
filed its fourth document seeking consolidation of the pro¬ 
ceeding on its application (Docket 3041) with the North, 
Atlantic Route Transfer Case (Docket 3589 et al). This 
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fourth document, which Seaboard calls a “Motion to Con¬ 
solidate,” should more properly have been called a “Peti¬ 
tion for Reconsideration,” because the Board denied this 
same motion on March 1, 1949 (Order Serial No. E-2513). 

In this new document, Seaboard contends that the con¬ 
solidation which it requests is required by the expansion 
of the North Atlantic Route Transfer Case (Order Serial 
No. E-2512), permitting the certificates of American Over¬ 
seas, Pan American and TWA to be amended if the trans¬ 
fer of American Overseas’ certificate to Pan American is 
approved. Seaboard ingenuously assumes that this order 
in the North Atlantic Route Transfer Case and the simul¬ 
taneous order denying its original motion for consol- 
525 idation were unrelated, that the orders just happened 
to come down on the same day with consecutive or¬ 
der numbers, and that when the Board denied Seaboard’s 
original motion for consolidation, it was not aware of the 
action which it had just taken broadening the scope of the 
North Atlantic Route Transfer Case. This, of course, is 
absurd. The Board obviously knew the scope of the North 
Atlantic Route Transfer Case when it decided, correctly, 
that “consolidation of the application of Seaboard & West¬ 
ern with the North Atlantic Route Transfer Case would 
unduly broaden the issues in the latter proceeding and 
unduly delay the disposition thereof.” 

Seaboard disputes these conclusions of the Board. It 
argues that the issues would not be broadened, stating at 
page 4 that “the only issue raised in the Seaboard case 
which is not present in the Route Transfer Case is the mat¬ 
ter of non-mail authorization.” This is an understatement 
so extreme that it could hardly have been made in good 
faith. Seaboard’s application raises innumerable ques¬ 
tions not present in the North Atlantic Route Transfer 
Case. Thus, over and above any question of a “non-mail 
authorization,” there are the questions whether another 
certificated carrier should be placed across the Atlantic 
(whereas the sole issues in the North Atlantic Route Trans- 




fer Case are what amendments in the ronte patterns of Pan 
American and TWA should be made if American Overseas’ 
certificate is transferred to Pan American); whether a 
property only certificate should be issued; and what terms 
and conditions should be imposed upon such a certificate 
if issued. There are the further questions of the diver¬ 
sionary effect of Seaboard’s proposed operation on other 
certificated carriers, and the effect of this on'their mail pay 
requirements. There are the questions relating to the fit¬ 
ness, willingness and ability of Seaboard, and we al- 
526 ready know that at least the question of fitness will 
be a substantial issue in view of the pending investi¬ 
gation of the legality of Seaboard’s operations. 

Seaboard’s further contention, that its requested con¬ 
solidation would not unduly delay the proceeding, is fully 
refuted by what has been said above. We understand the 
Board’s order in the North Atlantic Route Transfer Case 
to mean that the Board wishes to have an opportunity to 
pass on the merits of the proposed acquisition; to consoli¬ 
date Seaboard’s application with this proceeding would ef¬ 
fectively eliminate any such opportunity. 

Until the filing of this fourth document we had supposed 
that Seaboard’s procedural activities in this case were 
merely an attempt to utilize the pendency of this case to 
obtain consideration of its own certificate application out 
of its docket position. That effort has now succeeded, 
since Seaboard’s application has been set for prehearing 
conference on March 30. Just why Seaboard, having ac¬ 
complished this, should feel obliged to make; further moves 
to delay this proceeding and thereby prevent consumma¬ 
tion of the Pan American-American Overseas contract 
without that contract having received the hearing which 
the law requires, is not clear to us. Seaboard has never 
shown and does not now show how any decision to be made 
in the North Atlantic Route Transfer Case either in its 
original form or in its present form could prejudice Sea¬ 
board. 
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Seaboard’s threat to go to the courts and attempt to en¬ 
join further prosecution of the North Atlantic Route Trans¬ 
fer Case (page 4) unless the Board accedes to the demands 
of Seaboard’s counsel has not escaped us. The threat 
does not impress us. It would be a sad day in the 
527 Board’s history if it were to yield to dictation of 
this type. 

Respectfully submitted, 

Pan American Airways) Inc. 
By /s/ Henry J. Friendly 
Henry J. Friendly 

Vice President and 
General Counsel 

Elihu Schott, 

Of Counsel. 
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Seaboabd & Western Airlines, Inc., 

- .. Petitioner. 


Civil Aeronautics Board, 

Respondent, 


Petition to Review an Order of the 
Civil Aeronautics Board 


JURISDICTIONAL STATEMENT 


Petitioner is before this Honorable Court upon a petition 
for review (App. 2) in which petitioner urges this Court to 
review and set aside an order of the Civil Aeronautics 





Board. This Honorable Court has jurisdiction pursuant to 
Section 1006 of the Civil Aeronautics Act of 1938, as 
amended, (52 Stat. 977, 54 Stat. 1233, 1235 ; 49 U. S. C. 
401 et seq .) (Supp. 48) and Section 10 of the Administra¬ 
tive Procedure Act (5 XL S. C. 1001 et seq.) (Supp. 50). 

STATEMENT OF THE CASE 

Seaboard & Western commenced operating as a contract 
carrier of property by aircraft in May 1947 and thereafter 
applied for, and later received on July 8, 1947, Letter of 
Registration No. 13 authorizing it to engage in air trans¬ 
portation as an irregular air carrier under Section 292.1 
of respondent’s Economic Regulations (Supp. 50). Pur¬ 
suant to this authority it has since that date engaged in 
international air transportation of property between points 
in the United States and points in Europe and the Middle 
East 

Pan American Airways, Inc. and American Overseas 
Airlines, Ine. are air carriers operating under authority of 
certificates of public convenience and necessity for trans¬ 
portation of persons, property and mail between points 
in the United States and Europe. Transcontinental and 
Western Air, Inc. is the third certificated air carrier op¬ 
erating over the North Atlantic. Pan American and TWA 
are also certificated to transport persons, property and 
mail to points and areas beyond Europe, in the Middle and 
Far East. ( American Export Airlines Inc., Trans-Atlantic 
Service Case, 2 CAB 16, 1940 and Northeast Airlines, Inc. 
et al, North Atlantic Route Case, 6 CAB 319,1945). 

. On July 17, 1947, petitioner filed with respondent an ap¬ 
plication for a certificate of public convenience and neces¬ 
sity to transport property between the United States and 
points and areas in Europe and the Middle East. (App. 
16). Petitioner is entitled by statute to a hearing on this 
application (Section 401(c) of the Civil Aeronautics Act 
of 1938, as amended, 49 U. S. C. 481 (c) (Supp. 43). 








On December 15, 1948, there were filed with respondent 
by Pan American and American Overseas; applications 
seeking approval of three agreements (App. 35) which, 
inter alia, provide for the transfer of American Overseas’ 
certificate to Pan American, 1 and an application for con¬ 
solidation of Pan American’s certificate 'with American 
Overseas’ certificate (App. 108). By Order Serial No. 
2511, dated March 1, 1949, (App. 113) these agreements 
and application for certificate consolidation which mnst 
be approved under the Civil Aeronautics Act (Sections 
401 and 408; 49 U. S. C. 481,488 (Supp. 42,45) were consol¬ 
idated into a single proceeding designated “The North At¬ 
lantic Route Transfer Case”. 

On January 3, 1949, a notice setting a pre-hearing con¬ 
ference in the Route Transfer Case for January 14, 1949 
was issued (App. Ill) and a pre-hearing conference was 
held on that date. Prior to the pre-hearing conference and 
on January 13,1949, petitioner filed a petition to intervene 
in the proceeding, (App. 159) and petitioner filed in Docket 

1 The three agreements are dated December 13, 1948, and may be 
summarized as follows: ' i 

1. An agreement between Pan American ilirways, Inc, and 
American Overseas Airlines, Inc., (Docket No. 3589) providing for 
(a) the transfer by the latter to the former of its certificate of 
public convenience and necessity and all its assets in exchange for 
stock of the former and (b) the dissolution of American Overseas 
Airlines, Inc., and the distribution to its stockholders of the stock 
received from Pan American Airways, Inc. (App. 35); 

2. An agreement between American Airlines, Inc, and pan 

American Airways, Inc., (Docket No. 3590) providing that the 
stock of the latter received by the former on the dissolution of 
American Overseas shall be placed in a voting trust until sold or 
distributed (App. 97) ; ' 

3. An agreement between Pan American Airways Corporation 
and its wholly-owned subsidiary. Pan American Airways, Inc, 
(Docket No. 3591) providing for (a) the acquisition by the subsid¬ 
iary of all the assets of its parent in exchange for stock of the 
subsidiary and (b) the dissolution of the parent and the distribution 
to the parent’s stockholders of the stock received from the subsidi¬ 
ary (App. 105). 
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No. 3041, Application of Seaboard & Western for a Certifi¬ 
cate of Public Convenience and Necessity (App. 16), a mo¬ 
tion to consolidate that proceeding with the Route Transfer 
Case (App. 167). On March 1, 1949 (Order Serial No. E- 
2515), its petition to intervene was granted (App. 119) and 
(Order Serial No. E-2513) its motion to consolidate was de¬ 
nied (App. 118). After the pre-hearing conference on Jan¬ 
uary 14, 1949, and prior to March 1, 1949, Public Counsel 
and TWA filed petitions (App. 186) to enlarge the scope of 
the proceeding by entry of a Board order under Section 
401(h) of the Civil Aeronautics Act of 1938, as amended, 
(49 U. S. C. A. 481(h) (Supp. 43) so as to place in issue the 
entire route pattern in the area by permitting alteration, 
amendment or modification in whole or in part of the cer¬ 
tificates of Pan American, AOA and TWA. 

On March 1,1949, the Board instituted such a proceeding 
(Order Serial No. E-2512) (App. 115) under Section 
401(h) of the Civil Aeronautics Act of 1938, as amended 
(49 U. S. C. A. 481(h) (Supp. 43)) to determine whether, 
if the proposed transfer of the certificate of American 
Overseas to Pan American is approved, the certificates of 
American Overseas, Pan American and TWA should be 
altered, amended or modified, in whole or in part. In sup¬ 
port of this order, the Board found that: 

“1. The proposal to transfer the certificate of pub¬ 
lic convenience and necessity of American Overseas to 
Pan American would substantially revise the route 
pattern established by the President and the Board in 
the North Atlantic Route Case , 6 C. A. B. 319 (1945), 
and that if said proposal is to be approved, the Presi¬ 
dent and the Board should be able to alter, amend and 
modify the route patterns of the American-flag carriers 
across the North Atlantic, American Overseas, Pan 
American and TWA, as may be in the public interest, 
and should not be limited merely to action on the pro¬ 
posal submitted by Pan American and American Over¬ 
seas; 7 ’ 





By the same order (Serial No. E-2512, App. 115) respond¬ 
ent consolidated the 401(h) proceeding looking toward 
amendment, modification or alteration, in whole or in part, 
°f t he ce rtificates of Pan American, American Overseas 
and TWA with the route transfer case, the consolidated 
proceeding to continue to be known as “The North Atlantic 

Route Transfer Case ” 

% 

Having failed to take any steps of any kind with respect 
to petitioner’s application for a certificate of public con¬ 
venience and necessity for more than a year and a half, a 
matter which petitioner was entitled to have “set for pub¬ 
lic hearing” and disposed of by respondent “as speedily 
as possible” (§ 401(c) of the Civil Aeronautics Act, 49 
U. S. C. 481(c), (Supp. 43)) respondent on March 3,1949, 
two days after issuance of its order Serial No. E-2512 
(App. 115) issued a notice (App. 112) setting that proceed¬ 
ing for pre-hearing conference on March 30,1949. On March 
9, 1949, petitioner filed a motion (App. 201) to consolidate 
its certificate proceeding with the aforementioned North 
Atlantic Route Transfer Case and requested that a Pre- 
Hearing Conference be held in the proceeding so consoli¬ 
dated. By notice dated the same day, (App. 112) having 
failed to act on petitioner’s motion to consolidate, the Board 
set a pre-hearing conference in the Route Transfer Case for 
March 16,1949. On March 16,1949 the pre-hearing confer¬ 
ence was held, and a motion by petitioner to postpone the 
Pre-Hearing Conference pending Board action on petition¬ 
er’s motion to consolidate .was denied by the Examiner. 
(See Report of Second Pre-Hearing Conference, p. 2) (App. 
151). ; 

Each of the certificates of Pan American, AOA and 
TWA authorizes the transportation of property, and it 
was agreed that all air carrier parties would furnish as 
evidence relevant to issues in the proceeding: “A state¬ 
ment showing the volume by origin and destination of all 
express and freight carried” by them for each month of 
1947 and 1948. (See Public Counsel’s Statement of Issues 



and Request for Evidence, pp. 6, 7, 9, (App. 131). There¬ 
after on March 24,1949, by order Serial No. E-2617 (App. 
120) respondent denied petitioner’s motion for consolida¬ 
tion, and petitioner filed its Petition for Review (App. 2). 

In two proceedings before the Civil Aeronautics Board; 
American Export Airlines, Inc., Trans-Atlantic Service 
Case, 2 C. A. B. 16 (1940), and Northeast Airlines, Inc., 
et al. North Atlantic Route Case, 6 C. A. B. 319 (1945), the 
Board announced and adopted the United States policy 
applicable to international air transportation by United 
State flag carriers between the United States and the areas 
of Europe, the Middle East, the Far East and Africa. This 
policy, one of competition between United States air car¬ 
riers as against the policy of a single United States flag 
international air carrier, was approved by the President 
of the United States by his approval of the decisions in 
these proceedings pursuant to Section 801 of the Civil 
Aeronautics Act of 1938, as amended, (49 U. S. C. 601, 
(Supp. 48)). By these decisions, Pan American, which 
had previously been awarded a certificate, American Over¬ 
seas; and TWA were selected to be the United States flag 
air carriers serving these areas. With the exception of a 
portion of Pan American’s certificate, all certificates 
granted were temporary certificates, valid until 1952, at 
which time respondent would review the area route pattern 
(North Atlantic Route Case, 6 C. A. B. 319, 333-334). 

In the pending Route Transfer Case in which petitioner’s 
motion to consolidate has been denied, the entire area route 
pattern with respect to cargo and passengers may be 
changed and every existing certificate may be altered, 
amended, or modified, in whole or in part, as the public 
interest may require. 

As a result of respondent’s action denying petitioner’s 
motion to consolidate, petitioner, who filed twenty-two 
months ago (July 17,1947), an application for a certificate 
on which it is entitled by statute to as speedy a hearing as 





possible, has had its application excluded from considera¬ 
tion in a proceeding commenced twenty months later by 
Board order on March 1, 1949 in which the entire route 
pattern in the area may be determined and set up by such 
amendment, alteration and modification of all existing cer¬ 
tificates as may appear to be in the public interest. The 
entire competitive philosophy applicable to international 
air transportation may be changed in this proceeding by 
Board action and Presidential approval. This decision 
by the Board will not be subject to judicial review on peti¬ 
tion of petitioner or of any other person. Chicago & 
Southern Air lines, Inc., v. Waterman Steamship Corpora¬ 
tion; C. A. B. v. Waterman Steamship Corporation, 333 
U. S. 103,68 S. Ct 431 (1948). 

It is petitioner’s position that Seaboard had a legal 
right to have its certificate case consolidated with the 
Route Transfer Case, that the findings and conclusions of 
respondent in support of its order denying consolida¬ 
tion are inadequate, not supported by evidence, or any 
proper data, material or information before the respond¬ 
ent, are arbitrary and capricious and that respondent’s 
action results in a denial of the hearing to which petitioner 
is entitled even though Seaboard will presumably have 
a subsequent hearing on its certificate application. Ash- 
hacker Radio Corporation v. Federal Communications Com¬ 
mission, 326 U. S. 327,66 S. Ct. 148 (1945). 

STATUTES AND REGULATIONS INVOLVED 

(For the convenience of the Court, the statutes and regu¬ 
lations involved are set forth in a Supplement immediately 
following the text of the brief.) 
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STATEMENT OF POINTS 

L Background: 

A. Respondent ’s practice and procedure with re¬ 
spect to authorizing new air transportation 
service. 

B. The scope of the issues in the Route Transfer 
Case. 

II. Petitioner was entitled to have its certificate pro¬ 
ceeding consolidated into and heard with the Route 
Transfer Case . 

HE. Respondent’s denial of consolidation is arbitrary, ca¬ 
pricious, contrary to respondent’s unvaried and es¬ 
tablished practice for the past ten years, and wholly 
unsupported by respondent’s findings. 

IV. Respondent erred in denying petitioner’s request for 
oral argument on its motion to consolidate petition¬ 
er’s certificate case with the Route Transfer Case. 

ARGUMENT 

L Background: A. Respondent’s Practice and Proce¬ 
dure With Respect to Authorizing New Air Transpor¬ 
tation Service. 

Under the Civil Aeronautics Act of 1938, as amended, 
(49 U. S. C. 401), respondent is authorized to and charged 
with the duty of promoting, developing and regulating the 
air transport industry. Except insofar as respondent may 
authorize air transport operations by means of its exemp¬ 
tion authority (Section 416; 49 U. S. C. 496), (Supp. 47) no 
air transportation 2 may be conducted except under a certifi- 

2 Air transportation as defined in the Civil Aeronautics Act includes 
interstate, overseas or foreign air transportation, i. e., the carriage by 
aircraft of persons or property as a common carrier for compensation 
or hire or the carriage of mail by aircraft in interstate, overseas or 
foreign commerce (Sections 1 (10), (20) and (21) of the Act, 49 
U. S. C. 401 (10) (20) (21)). (Supp. 40, 41, 42). 


cate of public convenience and necessity granted by respon¬ 
dent after notice and hearing (Section 401; 49 U. S. C. 481) 
(Supp. 42). The Act contemplates competition, but only 
to a limited extent: 


“Competition to the extent necessary to assure the 
sound development of an air-transportation system 
properly adapted to the needs of the foreign and do¬ 
mestic commerce of the United States, of the Postal 
Service and of the national defense(Section 2(d) 
of the Act, 49 U. S. C. 402(d) (Supp. 42). 


Since 1938, when the Civil Aeronautics Act was enacted, 
there has been tremendous development in air transporta¬ 
tion, and during this period route miles operated both do¬ 
mestically and internationally by United States domestic 
and international carriers have increased substantially.* 
During this period there have been filed hundreds of appli¬ 
cations by new applicants for new routes, and existing air 


carriers have filed hundreds of applications to extend their 


existing routes. 4 As early as 1940 the Board had specifi¬ 


cally stated that many conflicting applications had of course 
been filed. 5 In view of the mandate of the Act that compe- 


3 Annual Report of the Civil Aeronautics Board, 1948 pp. 7-11. 

4 First Annual Report of the Civil Aeronautics Authority, 1939 pp. 
19-21. Second Annual Report of the Civil Aeronautics Authority, 1940 
p. 1, 4. Annual Report of the Civil Aeronautics Board, 1941 p. 13. 
Annual Report of the Civil Aeronautics Board, 1942 p. 22. On Decem¬ 
ber 12, 1941, the Board announced that no further hearings on route 
applications would be held during the war emergency, p. 20. Oh June 
21, 1943 domestic applications were restored to the active docket. 
Annual Report of Civil Aeronautics Board, 1943 p. 9. As of October 31,. 

1943 there were pending before respondent 365 domestic applications, 
p. 11, 1943 Report. Annual Report of the Civil Aeronautics Board, 

1944 pp. 10-11. Between July 1, 1943 and June 30, 1944 some 490 new 
service applications were filed, 1944 Report p. 10. 

5 “In many instances from two to five applicants filed for substantially 
similar routes.” Second Annual Report of the Civil Aeronautics Au¬ 
thority, 1940 p. 4. In its 1943 report, p. 10, respondent again pointed 
out: “It must be borne in mind, of course, that many applications seek 
routes between the same termini, some via the same, others via different 
intermediate points.” 
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tition shall be permitted only^to the extent above indicated, 
and of the fact that many applications are conflicting, by 
far the majority of applicants have necessarily been dis¬ 
appointed. Many applications must inevitably be denied 
by the Board. Generally, as would be expected, those car¬ 
riers already certificated, except when seeking extensions 
of their routes, oppose new entries into the field and oppose 
additional operations by other carriers already certificated. 
New applicants consistently contend that greater competi¬ 
tion is in the public interest The Board must determine, 
consistent with the philosophy of the Act, the extent to 
which competition is required and advisable. During the 
past ten years the Board has been creating and expanding 
the domestic and international route patterns. In doing 
so the Board has recognized that it cannot adequately ful¬ 
fill its creative and promotive function with respect to the 
building of a sound route pattern by acting on each indi¬ 
vidual application for new service in a separate, distinct 
proceeding. The route pattern, domestic as well as inter¬ 
national, is a complicated network of route segments. 
There having been in the past far more applications for 
certificates than could be granted, respondent has adopted 
the practice of considering all applicants for service in a 
given area simultaneously * in what have come to be known 


•“Besides disposing of the foregoing cases for additional domestic 
air routes, public hearings have been completed, examiner’s reports 
hare been issued, and oral arguments have been heard on 45 applica¬ 
tions in the Mississippi Valley case, 6 applications in the Chicago- 
Seattle case, 12 applications in the Boston-New York-A tlanln-New 
Orleans case, and 12 applications in the Arizonan-New Mexico case. In 
a decision on a portion of the Middle-A tlantic Area case the Board 
disposed of several applications involving trunk-line service to Pitts¬ 
burgh, Pa. There still remain for disposition 75 applications proposing 
new or additional service in the Middle Atlantic area. Public hearings 
have been completed on 13 applications in the Air Freight case, 215 
applications in the Freight Forwarder case, 4 applications in the Pacific 
Northwest-Haw avian case, 4 applications in the Chicago Helicopter case, 
3 applications in the Caribbean-Atlantic case, and the application of Pan 
American Airways for a number of domestic routes in the so-called 


s 
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as c> ‘ area’ 7 proceedings. 7 In. its Annual Report for 1943 
(p. 10) the Board stated: 

“ Experience has demonstrated that in most instances 
there are a number of applications seeking authoriza¬ 
tion for service between the same points or in the same 
general area. It has generally been the desire of such 
applicants, and the practice of the Board, to consoli¬ 
date such applications for hearing and disposition. 77 

While this practice has been adopted as a result of no 
specifically articulated legal compulsion but rather as an 
administrative technique designed to enable respondent to 
determine proper area route patterns and to select for cer¬ 
tification carriers best suited to perform air transportation 
service, it is clear that any applicant excluded from such 
. an area proceeding would have virtually no chance of se¬ 
curing a certificate from respondent, even though it might 
later be accorded a hearing and separate determination by 
respondent with respect to its application. At the close of 

i 

Pan American Domestic Route case.” (pp. 5-6, Annual Report of the 
Civil Aeronautics Board for 1947) 

“In addition to the four so-called area proceedings for additional 
domestic air routes disposed of in the past year, public hearings have 
been completed, examiners’ reports have been issued , and oral arguments 
have been heard in the 36 applications in the North Central States Case, 
44 applications in the Texas-Oklahoma Area Case, 53 applications in the 
Southeastern States Case, 41 applications in the Great Lakes Area Case, 
and 45 applications in the Mississippi Valley Case, Public hearings 
have been completed in the 75 applications in the Middle Atlantic Area 
Case, 9 applications in the CvnaimatirNew York Case, 5 applications in 
the Kansas City-Memphis-Florida Case, 6 applications in the Chicago- 
Seattle Case, 12 applications in the Boston-Nera York-Atlanta-New 
Orleans Case, and 12 applications in the Arizona-New Mexico Area 
proceeding.” (p. 4, Annual Report of the Civil Aeronautics Board for 
1946) 

7 New England Case, 7 C. A. B. 27 (1946); North Central Case, 7 
C. A. B. 639 (1946); Texas-Oklahoma Case, 7 C. A. B. 481 (1946); 
South Atlantic Routes, 7 C. A. B. 285 (1946) ; Southeastern States Case, 
7 C. A. B. 863 (1947); Hawaiian. Case, 7 C. A. B. 83 (1946); Pacific 
Case, 7 C. A. B. 209 (1946); Additional Service to Latin America, 6 
C. A. B. 857 (1946); North Atlantic Route Case, 6 C. A. B. 319 (1945); 
Service in the Rocky Mountain Area, 6 C. A. B. 695 (1946). 
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an area proceeding, the area route pattern has been de¬ 
termined, certain applications have been denied after hear¬ 
ing, and certain carriers selected after comparative analy¬ 
sis, from among the applicants. A later applicant propos¬ 
ing service in the same area already certificated to another 
carrier would have substantially no chance of securing a 
certificate, save possibly after a considerable period of 
time during which additional air transport needs might 
have manifested themselves in the area. In an area pro¬ 
ceeding, as the Board has recognized, it is respondent’s 
objective to establish “a sound over-all air transportation 
pattern in the area involved.” 

“In the very nature of an area proceeding of this 
type, the obligation placed on us by the Civil Aero¬ 
nautics Act to develop a domestic air transportation 
system properly adapted to the needs of the commerce 
of the United States and the postal service requires 
that we consider the applications consolidated herein 
not with a view as to how an individual proposal would 
benefit such applicant or as to whether a particular 
proposed route is required precisely as set forth in the 
application, but rather with the objective of establish¬ 
ing a sound over-all air transportation pattern in the 
area involved. Many of the applications herein con¬ 
flict with all or parts of other applications. Inasmuch 
as the service authorized supplements and must inte¬ 
grate with the present route pattern in New England, 
and as the applications contain general prayers re¬ 
questing authorizations to serve points in the general 
area of the routes applied for, which may not be ex¬ 
pressly named, the routes found required by the pub¬ 
lic convenience and necessity may depart somewhat 
from the arrangement of points in the applications.” 
(New England Case, 7 C. A. B. 27, 31 (1946)). 

In such a proceeding respondent disposes of all air trans¬ 
portation requirements in the area under consideration. 7 * 


a In a different type of proceeding, one instituted by Board order 
rather than by applications for certificates, respondent has also recog¬ 
nized the necessity of considering all possible transferees of existing 
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In the North Central Case, the Board said (7 C. A. B. 
639,661-662): 

* 

“As local service is proposed to each section of the 
North Central area by a variety of routes, no two of 
which are identical, no useful purpose would be served 
by discussing each proposed route separately. We are 
obligated by the Act to develop an air transportation 
system properly adapted to the needs of the commerce 
of the United States and the Postal Service, and ac¬ 
cordingly it is incumbent upon us to determine what 
additional cur services are needed in this area rather 
than the necessity for each of the proposed routes 
(Emphasis supplied) 

In cases in which area patterns have been determined, 
the Board has always heretofore consolidated pending ap¬ 
plications, regardless of whether certain proposed serv¬ 
ices were of a substantially different type than the uormal 
passenger, property, and mail operation. In the New 
England Case, 7 C. A. B. 27, 52, and in the Great Lakes 
Case (Docket 535, et al), applications for local helicopter 


routes in a single proceeding. National Airlines, Inc^ Docket No. 3500, 
was a proceeding instituted by Board order (Serial No. E-2025 dated 
September 28, 1948) to determine whether the following transfers of 
routes would be in the public interest: (1) transfer of the New York- 
Miami segment of National Airlines’ route to Pan American Airways, 
Inc.; (2) transfer of the New Orleans-Jacksonville-Miami segment of 
National Airlines’ route to Delta Airlines, Inc.; (3) transfer of the 
Miami-Havana segment of National Airlines’ route to Esatern Airlines, 
Inc.; (4) transfer of certain other segments in Florida to an appropriate 
carrier. By this order the specifically named transferees. Pan American, 
Delta and Eastern, were made parties to the proceeding. 

At the Pre-Hearing Conference the question arose as to whether the 
Board had intended by its order to include only the named carriers as 
possible transferees. By order Serial No. E-2275 dated December 8, 
1948, the Board clarified its intention and amended the original order 
so as to bring in issue the question whether it would be in the public 
interest to transfer the various routes “to any appropriate carrier, 
including but not limited to Pan American Airways, Inc., Delta Airlines, 
Inc., and Eastern Airlines, Inc.” 
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service 8 were consolidated with all applications for service 
in that area. The Board’s policy with respect to this 
over-all consolidation is disclosed in the North Central 
Case, 7 C. A. B. 639 (1946) at p. 642: 

“The service proposals to be considered herein in¬ 
clude extension of trunk-line routes, establishment of 
an air freight service, and inauguration of local air 
transportation to small North Central communities. 
The local service applicants propose heterogeneous 
types of operations including the pick-up and delivery 
of mail and express only and transportation of pas¬ 
sengers using conventional equipment, direct-lift 
equipment, and combination passenger and pick-up 
planes designed to pick up and deliver mail and ex¬ 
press without landing.” 

In the North Central Case service was proposed to over 
500 cities in the northern half of the United States, in an 
area extending from Lake Michigan to the Rocky Moun¬ 
tains. 9 

There were proposals for normal trunk line service by 
new applicants, as well as by certificated carriers, for 
feeder line service, for authority to transport “general 
commodities only”, for “mail and express using a pick-up 
device.” In the Great Lakes Area Case one of the appli¬ 
cants, Trans American Freight Lines, Inc., sought author¬ 
ity to carry freight only (Docket 535, et al, mimeographed 
opinion) (Order Serial No. E782), (Appendix p. 9). In 

8 The proposed helicopter service is all within a 50-mile radius of 
Cleveland. 14 daily flights are planned from the downtown Cleveland 
area and 7 from the residential sections. Efforts will be made to meet 
all planes at the Cleveland airport and supplementary taxi service will 
be used so that passengers may be picked up and delivered to their 
homes, hotels, or places of business. Emphasis is placed on “relatively 
short hauls and on routes where delivery of passengers, express, and 
freight into the center of populated areas is essential to the effectiveness 
of the service, (pp. 82-87, Order Serial No. E-783.) 

•Applicants’ proposals are set forth at pp. 702-706 of Volume 7 
C. A B. 
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American Overseas Airlines; Inc ., et al — South Atlantic 
Case, 7 C. A. B. 285, one of the applications consolidated 
in the proceeding sought authority to operate lighter-than- 
air ships (p. 292). In the Hawaiian Case (7 C. A. B. 83), 
Matson Navigation Company’s application for a route 
without mail pay (p. 95) was consolidated and heard with 
all other applications. 

In area cases there are normally new applicants hot as 
yet certificated for any service, as well as carriers already 
certificated who seek modifications and amendments of 
their existing certificates authorizing additional service. 10 

Upon the establishment of an area pattern, after con¬ 
sideration of all possible route arrangements, all types 
of service and all applicants, the area is in a sense closed 
to additional and later applicants. 

There have been several “area” cases in the inter- 


10 “Route patterns were laid out in the North Central case for Wis¬ 
consin Central Airlines, Iowa Airplane Company, and Parks Air Trans¬ 
port, covering local feeder air service in Illinois, Iowa, Michigan, Min¬ 
nesota, Nebraska, South Dakota, and Wisconsin. The certificates of 
American Airlines, United Air Lines, Inland Airlines, Northwest Air¬ 
lines, Mid-Continent Airlines, and Transcontinental & Western Air 
were amended by authorizing service to additional cities in the north 
central area ... 

“In the Southeastern States case Southern -Airways and Piedmont 
Aviation were selected to provide local feeder air service in the south¬ 
eastern part of the country. In addition, the certificates of American 
Airlines, Delta Air Lines, Eastern Air Linesi, Pennsylvania-Central 
Airlines and Transcontinental & Western Air were amended to permit 
these carriers to serve additional cities in this area . . . 

“Additional route mileage was added to the Parks Air Transport 
System, and Roscoe Turner Aeronautical Corporation was designated 
as an additional carrier in the Great Lakes Area case. The Yellow Cab 
Company of Cleveland, Ohio, was authorized to conduct helicopter serv¬ 
ice with respect to passengers and property on an experimental hams 
in the city of Cleveland and vicinity. TWA was authorized to provide 
service for a number of cities in Ohio.” (p. 4, Annual Report of the 
Civil Aeronautics Board for 1947) 





national field. 11 The area pattern in the North Atlantic 
and to the Middle and Far East was fixed in the North 
Atlantic Route Case , 6 C. A. B. 319 (1945). 12 Reference to 
that proceeding sufficiently discloses the method in which 
respondent arrives at its area route pattern determina¬ 
tions. 

The proceeding involved “establishment of the post-war 
air service pattern for United States air carriers across 
the North Atlantic between the United States and 
Europe, extending through the Middle East to India.” 
(6 C. A. B. 320) Eleven applications were consolidated 
and considered in the proceeding (6 C. A. B. 320). The 
Board determined that there should be three routes and 
set forth the points and areas which each of such routes 
would cover. 13 


11 Additional Service to Latin America, 6 C. A. B. 857 (1946); 
Hawaiian Case, 7 C. A. B. 83 (1946); Pacific Case, 7 C. A. B. 209 
(1946); South Atlantic Routes, 7 C. A. B. 285 (1946); North Atlantic 
Route Case, 6C.A.B. 319 (1945). 

““The authorized service by United States flag carriers across the 
North Atlantic was greatly expanded by the authorization of the ex¬ 
tension of the routes of Pan American Airways beyond London through 
Central Europe and the Near East to Calcutta, India. The authorized 
service of American Export Airlines was extended to the Scandinavian 
countries and to Leningrad and to Moscow. A third trans-Atlantic 
carrier was added by the authorization of Transcontinental & Western 
Air, Inc, to operate between the United States and southern European 
and North African countries to Bombay, India. Transcontinental & 
Western Air, Inc, previously had been confined to domestic operations. 
Simultaneously, American Airlines, Inc, was permitted to acquire 
control of American Export Airlines.” (p. 4, Annual Report of the Civil 
Aeronautics Board for 1945) 

“NORTHERN ROUTE 

Between the co-terminal points Chicago, HL, Detroit, Mich., Wash¬ 
ington, D. C, Philadelphia, Pa., New York, N. Y., and Boston, Mass.; 
a point in Newfoundland; a point in Labrador; a point in Greenland; 
a point in Iceland; Foynes, Eire; Glasgow, Scotland; London, England; 
Amsterdam, Holland; Copenhagen, Denmark; Stavanger, Norway; 
Stockholm, Sweden; Berlin, Germany; Warsaw, Poland; Helsinki, Fin- 
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“Our conclusion that three general routes are re¬ 
quired in the public interest takes account of the 
traffic- potentialities and distances involved in the area 
to be served; the probability of foreign competition 
and the existence of routes of Pan American to Lon¬ 
don and Lisbon, two of the principal gateways into 
the European area. The record clearly shows that 
foreign competition can be expected in many of the 
European areas which will be the source of interna¬ 
tional traffic. If the traffic potentialities were to be 
divided into more than three areas, such areas would 
not offer the present opportunity for sound growth 
and development which we believe to be essential. On 
the other hand, the three general routes described offer 
that degree of competition which we believe neces¬ 
sary to assure the sound development of United States 


land; Leningrad, U. S. S. R.; and the terminal point Moscow, U. S. S. R. 
CENTRAL ROUTE i 

Between the co-terminal points Chicago, El., Detroit, Mich., Washing¬ 
ton, D. C., Philadelphia, Pa., New York, N. Y., and Boston, Mass,; a 
point in Newfoundland; the intermediate points Foynes, Eire; London, 
England; Brussels, Belgium; Prague, Czechoslovakia; Vienna, Austria; 
and (a) beyond Vienna, the intermediate points Budapest, Hungary; 
Bucharest, Rumania; Istanbul, Turkey; Ankara, Turkey; Tehran, Iran; 
Karachi, India; and the terminal point Calcutta, India; and (b) beyond 
Vienna, the intermediate points Belgrade, Yugoslavia; Istanbul, Turkey; 
Ankara, Turkey; Beirut, Lebanon; Baghdad, Iraq; Karachi, India; and 
the terminal point Calcutta, India. 

SOUTHERN ROUTE 

1. Between the co-terminal points Chicago, Ill., Detroit, Mich., Wash¬ 
ington, D. C., Philadelphia, Pa., New York, N. Y., and Boston, Mass.; 
•a point in Newfoundland; the intermediate points Foynes, Eire; Paris, 
France; Berne, Switzerland; Rome, Italy; Athens, Greece; Cairo, 
Egypt; Jerusalem, Palestine; Basra, Iraq; Dhahran, Saudi Arabia; 
and the terminal point Bombay, India. 

2. Between the co-terminal points Chicago, Ill., Detroit, Mich., Wash¬ 
ington, D. C., Philadelphia, Pa_, New York, N. Y., and Boston, Mass.; 
a point in Newfoundland; the intermediate point Lisbon, Portugal; 

(a) beyond Lisbon, the intermediate point Madrid, Spain; and the 
terminal point Rome, Italy; and (b) beyond Lisbon, the intermediate 
points Algiers, Algeria; Tunis, Tunisia; Tripoli, Libya; Bengasi, 
Libya; and the terminal point Cairo, Egypt. (6 C. Ji. B. 337, 338) 

And see pages 354-363 of 6 C. A. B. for order and certificates granted 
to Pan American, American Overseas and TWA. ! 


I 
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air transportation in that part of the world consid¬ 
ered here. 

“The pattern set forth above will limit directly 
duplicating United States air carrier competition to 
the major gateway points of London and Lisbon, and, 
in our opinion will form a sound basis for the estab¬ 
lishment and maintenance of service by separate 
United States carriers.” 

After setting forth what routes would be authorized,, 
the Board proceeded to determine which of the applicants 
should be selected to operate over those routes. With 
respect to the selection of the carriers, the Board stated: 
“In the selection of the carriers to perform the three serv¬ 
ices which we have found to be required by public con¬ 
venience and necessity we are confronted with the prob¬ 
lem of comparative public interest.” The Board pro¬ 
ceeded to examine the various applicants and decided to 
select Pan American, TWA and- American Overseas. A 
reading of this case will convince beyond the shadow of 
any doubt that had any carrier applied for a route in the 
area involved and had his case been heard separately and 
immediately after the decision in the North Atlantic Route 
Case,, the chances of his being awarded a route were zero. 
Generally in area procedings all transportation which is 
required in the public convenience and necessity in that - 
area is authorized and any applicant whose case might 
be heard thereafter would have no chance whatever of 
securing authorization to operate in the area. In the in¬ 
stant case, this route pattern in the North Atlantic and 
to the Middle and Far East may be redetermined, and if 
the Board decides to approve the merger proposal of Pan 
Am erican and American Overseas and to authorize the 
transfer of American Overseas’ certificate to Pan Ameri¬ 
can, then the route pattern in the area will be redeter¬ 
mined. Although Seaboard’s application was filed July 
17, 1947, it has been excluded from consideration in the 
area route pattern redetermination. 
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B. The Scope of the Issues in the Route Transfer 
Case. 

The scope of the issues in the Route Transfer Case 
now pending before respondent is exactly the same as in 
any “area’ 7 proceeding. The Board’s order, Serial No. 
E-2512, (App. 115) sufficiently discloses that every Cer¬ 
tificate in the area may be 4 4 altered, amended, or modified, 
in whole or in part.” Reference to statements made by . * 
the parties themselves discloses that every party to the 
proceeding, in spite of what representations may now be 
made to this court, is in fact in agreement on the matter. 


Public Counsel filed on February 7, 19*19, a motion for 
a Board order (App. 186): 

1. Instituting a proceeding under Section 401 (h) 
to determine whether the public convenience and ne¬ 
cessity requires that the certificates of Pan American 
Airways, Inc., American Overseas Airlines, Inc., and 
Transcontinental & Western Air, Inc., authorizing 
operations across the North Atlantic, be altered, 
amended, or modified in whole,or in part; and j • 

2. Consolidating said proceeding with the North 
Atlantic Route Transfer Case, Docket No. 3589 et aL 14 

American Airlines, Inc. and American Overseas Airlines 
filed a memorandum in opposition to this motion and in 
opposition to a similar motion filed by TWA. In that 
answer American and American Overseas state: 

“The purpose of Public Counsel’s motion is to pre¬ 
vent any decision in this case except in conjunction 
with a proceeding which would give the Board the 
power completely to revise the pattern of air service % 
between the United States, Europe, Asia and Africa. 

• • • • 

«. i 

14 To this motion Public Counsel attached a proposed draft order 
(App. 186) which is substantially identical to order Serial No. £-2512 
(App. 115), issued by the Board on March 1, 1949, except for addition 
of language making redetermination of the route pattern conditional 
on approval of the transfer of AOA’s certificate to Pan Am. 
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So the effect of their proposal is that no merger or 
acquisition case under section 408 should be passed on 
except in accordance with a procedure which would 
enable the Board at the same time to reorient the 
airline route system in any way it wishes. That is the 
issue Public Counsel present. 

• • • • 

If Public Counsel’s proposal were to be adopted 
and carried out in good faith, the proceeding could not 
be activated until there had been many months of 
study by the Board’s staff and by the carriers in¬ 
volved, to say nothing of the time it would take the 
State Department and other interested agencies to 
determine their position respecting the future aviation 
network between this country, Europe, Asia and Af¬ 
rica. 

American and AOA also specifically recognize that if 
Public Counsel’s motion were granted, all route applica¬ 
tions in the area would have to be considered in the 
proceeding: 

“Equally, their argument would require that the 
Board consider the applications of any other carrier 
who might wish to apply for routes anywhere in the 
‘area’.” (Emphasis supplied) 

In opposing the motion of Public Counsel and urging 
that the merger and route transfer proceeding be expedited 
and heard alone, American Airlines and AOA refer spe¬ 
cifically to Seaboard and Western, indicating that if Public 
Counsel’s motion were granted Seaboard’s application 
would have to be considered in the broadened proceeding: 

“Approval of this acquisition does not freeze the 
North Atlantic route pattern. If TWA wants to apply 
for London, it is free to do so. It does not have to 
await 1952. If Pan American wants to apply for 
Paris, it is free to do so without awaiting 1952. If 
Seaboard & Western wants a route to England and 
Germany which will be first a cargo route and then a 
passenger route, it is free to apply therefor at any 
time.” 
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Seaboard, of course, did apply on July 17,1947, and now 
it is being excluded from the very proceeding in which the 
Board will redetermine the route pattern in the area which 
it seeks authority to operate. 

In Pan American’s answer to the motions by Public 
Counsel and TWA to enlarge the scope of the proceedings 
it vigorously opposed adoption of Public Counsel’s pro¬ 
posed order instituting a proceeding under Section 401(h), 
(Supp. 43), and specifically recognized that if such an order 
were entered other applications for routes would have to 
be considered in the proceeding: 

“In addition, Public Counsel are exceedingly naive in 
assuming that any Section 401 proceeding such as they 
visualize could be limited to Pan American, TWA and 
Overseas.” 

In jts motion to broaden the proceeding by entry of an 
order under Section 401 (h) of the Act, TWA states: 

“Rather than present to the President for approval 
the sole question whether the merger should or should 
not be approved and on what conditions, and whether 
the certificates of Pan American and American Over¬ 
seas should be amended and consolidated, the public 
interest requires that the Board should be in a position 
to consider for itself and to present to the President 
alternatives which would permit the establishment of 
the best possible system of American air transporta¬ 
tion in Europe.” 

In a later motion filed by TWA 15 it referred to respond¬ 
ent’s order broadening the issues and made the further 
statement: 

« 

“By such order the Board imposed no limitation what¬ 
soever upon itself or upon the President as to the ex¬ 
tent to which such certificates should be altered, 
amended or modified so as to conform to the require- 


15 Motion of TWA to the Civil Aeronautics Board for an order with 
respect to the Reception of Evidence in the hearing* before the Examiner 
filed May 12, 1949. 
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ments of the public convenience and necessity, if the 
proposed transfer of the certificate of American Over¬ 
seas to Pan American is approved.’* 

The Board’s order itself makes clear the fact that in the 
Board’s opinion the issues are exactly the same as in any 
“area” case. After considering the pleadings from which 
the foregoing excerpts were taken, the Board adopted an 
order substantially identical to that proposed by Public 
Counsel, except that the route pattern is to be changed 
only in the event that the Board should determine to ap¬ 
prove the merger and route transfer agreements. 

In spite of what parties may now say as to the scope of 
the issues in the Route Transfer Case , it is clear that all of 
them expressed it as their view that the scope of issues is 
the same as in any “area’’-proceeding before the Board. 
And although the Board may here take the position that 
the scope of the issues is somewhat narrower, its order 
broadening the scope of the issues was made after all par¬ 
ties and Public Counsel had expressed the view to respond¬ 
ent that to broaden the issues as respondent did broaden 
them, would make the scope of issues exactly the same as 
in any “area” proceeding. 

IL Petitioner Was Entitled to Have Its Certificate Pro¬ 
ceeding Consolidated Into and Heard With the Route 
Transfer Case. 

By their existing certificates, TWA, Pan American and 
American Overseas Airline are authorized to carry freight 
on all routes and segments over which they operate. Their 
freight operations may be conducted on a scheduled time 
table basis or on a demand basis exactly as Seaboard & 
Western proposed to conduct its freight operation. Fur¬ 
thermore, one or the other of those certificated carriers 
now operates between every point and area applied for by 
Seaboard & Western, and every point and area in the over¬ 
all area involved may be included in the route pattern 
which will be fixed in the proceeding. 
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Freight transportation was considered in the North At¬ 
lantic Route Case, 6 C. A. B. 319, 332, in setting np the 
original route pattern, although at that time transporta¬ 
tion of cargo generally was of minor importance. At the 
present time, however, freight is a far more important 
consideration* and in the future may be as important as 
passenger transportation. I 

Respondent has specifically recognized the increasing im¬ 
portance of international air freight and has specifically 
stated that a major issue before respondent is whether 
freight should be carried by existing passenger carriers 
or by specialized air freight carriers yet to be certificated. 

‘‘The volume of international air freight has grown 
rapidly since the war and has now reached substantial . 
proportions. We will set down for early hearing cer¬ 
tain applications for international freight operations. 
The purpose of this action is to determine whether 
public convenience and necessity requires the certifica¬ 
tion of one or more specialized freight carriers in this 
field. The principal issues will be whether the public 
interest requires such service; if so, whether it can be 
conducted economically on a continuing basis ; and 
whether it should be provided by applicants yet to be 
certificated or alternatively by existing certificated car¬ 
riers.” (CAB Economic Program for 1949 — State¬ 
ment of Policy pp. 17-18 issued on Feb. 26, 1949.) 

In redetermining the route pattern these issues are 
present and Seaboard had a right to have its application 
considered with reference to them. Existing certificates 
could be amended in the Route Transfer Case so as to ex¬ 
clude cargo operations between various points and Sea¬ 
board & Western’s application for authority to carry 
freight between such points could be granted. Unless Sea¬ 
board’s application is heard and considered together with 
issues involving possible certificate amendments the new 
pattern will be set up and fixed without jmy consideration 
of the advisability of authorizing Seaboard to operate be- ^ 
tween certain points and areas involved hi the case and be¬ 
tween which Seaboard seeks authority to operate. 
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The fact that Seaboard does not seek authority to carry 
passengers is of no significance whatsoever. Petitioner’s 
rights must be determined on the basis of what it does ask 
for and not on the basis of what it does not ask for. If 
Seaboard were seeking authority to carry passengers only, 
its rights would be no different. The certificated carriers 
handle both passengers and cargo; the route pattern is to 
be determined wdth reference to both, and both passenger 
and cargo authorization may be granted or denied by way 
of modification of existing certificates. 

Ashbacker Radio Corporation v. Federal Communica¬ 
tions Commission, 326 U.S. 327; 66 S. Ct. 148 (1945), pre¬ 
sents a situation almost identical to the situation presented 
to this court in the case now before it. In that case Fetzer 
Broadcasting Company in March, 1944, filed with the Com¬ 
mission an application for authority to construct a new 
broadcasting station at Grand Rapids, Michigan, to op¬ 
erate on 1230 kilocycles with 250 watts power unlimited 
time. In May, 1944, before the Fetzer application had been 
acted upon, Ashbacker Radio Corporation filed an appli¬ 
cation for authority to change the operating frequency of 
its station WKBZ of Muskegon, Michigan, from 1490 kilo¬ 
cycles with 250 watts power unlimited time to 1230 kilo¬ 
cycles. The Commission, after stating that the simul¬ 
taneous operation on 1230 kilocycles at Grand Rapids and 
Muskegon “would result in intolerable interference to both 
applicants” declared that the two applications were “actu¬ 
ally exclusive.” The Commission, upon examination of 
the Fetzer application and supporting data, granted it in 
June, 1944, without a hearing. On the same day the Com¬ 
mission designated Ashbacker’s application for hearing. 
Ashbacker thereupon filed a petition for hearing, re¬ 
hearing and other relief directed against the granting 
of the Fetzer application. The Commission denied this 
petition, stating 
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*‘The Commission has not denied petitioner’s ap¬ 
plication. It has designated the application for hear¬ 
ing as required by Section 309(a) of the Act. At this 
hearing, petitioner (Ashbacker) will have ample 
opportunity to show that its operation as proposed 
will better serve the public interest than wifi the 
grant of the Fetzer application as authorized June 
27, 1944. Such grant does not preclude the Commis¬ 
sion at a later date from taking any action which it 
may find will serve the public interest 9 9 

Section 309(a) of the Federal Communications Act 
authorized the Commission “upon examination” of an 
application for a station license to grant it if the Com¬ 
mission determines that “public interest, convenience 
or necessity would be served” by the grant. A second 
provision of the same Section says that if upon examina¬ 
tion of such an application the Commission does not reach 
such a decision “it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing thereon, 
and shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe.” 
As the Court stated, 

“it is thus plain that Section 309(a) not only gives 
the Commission authority to grant licenses without 
a hearing, but also gives applicants a right to hear¬ 
ing before their applications are denied. We do not 
think it is enough to say that the power of the Com¬ 
mission to issue a license on a finding of public in¬ 
terest, convenience and necessity supports its grant 
of one of two mutually exclusive applications without 
a hearing of the other. For if the grant of one effec¬ 
tively precludes the other, the statutory right to a 
hearing which Congress has accorded applicants be¬ 
fore denials of their applications becomes an empty 
thing. We think that is the case here . 9 9 

Since the Commission had itself stated that simulta¬ 
neous operation of the two stations would result in “in¬ 
tolerable interference” the Court found that the Commis- 
sion’s action was placing on petitioner a burden which it 
could not meet. 
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“To place that burden on it is in effect to make its 
hearing a rehearing on the grant of the competitor’s li¬ 
cense rather than a hearing on the merits of its own ap¬ 
plication. That may satisfy the strict letter of the law 
but certainly not its spirit or intent. . . . By the grant 
of the Fetzer application, petitioner has been placed un¬ 
der a greater burden than if its hearing had been ear¬ 
lier. Legal theory is one thing. But the practicalities are 
different. For we are told how difficult it is for a 
newcomer to make the comparative showing necessary 
to displace an established licensee.” 16 

Respondent does not normally hear and determine a 
single application for a certificate in a separate proceed¬ 
ing. Instead it determines area “route patterns” in pro¬ 
ceedings in which all prospective services and all prospec¬ 
tive operators are considered. It will determine the area 
route pattern in the Route Transfer Case. Exclusion of 
petitioner’s application from the proceeding places peti¬ 
tioner in precisely the same position as that of Ashbacker 
in the Ashbacker Case. Petitioner is entitled to a hear¬ 
ing (§ 401(c) (Supp. 43); 49 U. S. C. 481(c)) just as Ash- 
backer was, and petitioner’s certificate application has been 
set for later hearing just as Ashbacker’s was, but the hear¬ 
ing which petitioner will have, as in the case of Ashbacker, 
is not the hearing to which it is entitled. The hearing to 
whieh petitioner is entitled is the hearing at which the 
route pattern will be determined. Separate hearing there¬ 
after on its individual application will place petitioner 
“under a greater burden than if its hearing had been 
earlier.” Ashbacker case, 326 U. S. 327, at 332; 66 S. Ct. 
148, at 151. Being a newcomer, in the sense that petitioner 
is not yet “certificated” for any service, its burden of 


Ie In the Ashbacker Case, Ashbacker’s application was not filed until 
some two months after Fetzer’s application had been filed. In the 
instant case, petitioner filed its application on July 17, 1947 and the 
Board order instituting the proceeding under which the area route 
pattern will be redetermined was not entered until March 1, 1949, some 
twenty months later. If priority of filing is of significance, equitably or 
otherwise, petitioner presents a far stronger case than Ashbacker’s. 
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proof is extremely heavy at best The additional burden on 
petitioner resulting from respondent’s refusal to consider 
its application in determining the area route pattern is vir¬ 
tually an impossible one. 

In the Ashbacker Case the Commission actually granted 
the Fetzer application and then set Ashbacker’s applica¬ 
tion for hearing. Respondent has not done this, lacking 
authority to grant any certificate application without hear¬ 
ing, but has simply gone forward to a hearing, the result 
of which may be the redetermination of a route pattern 
which will make it virtually impossible for petitioner’s 
application to be granted at a later date. This difference 
in the factual situation is probably of no significance in 
any event. In view of section 801(a) (Supp. 48) of the Act 
(49 U. S. C. 601), however, it cannot possibly be of any sig¬ 
nificance. 

I 

Under that section respondent’s redetermination of the 
area route pattern must be submitted to the President for 
his approval. And the opinion which ultimately issues is 
the act, not of respondent, but of the President. It is 
not subject to judicial review by any court, Chicago & 
Southern v. Waterman Steamship Co. (supra). 

Assuming arguendo the non-existence of Section 801, 
and assuming issuance of respondent’s decision fixing the 
route pattern, petitioner would be in precisely the same 
position as Ashbacker, and petitioner, as did Ashbacker, 
could bring up for review by this Court, respondent’s final 
order in the Route Transfer Case, and assuming the Ash¬ 
backer doctrine applied, the matter would be remsinded 
with instructions to consolidate petitioner’s application in 
the Route Transfer Case. In fact, however, in view of Sec¬ 
tion 801 of the Act and the Waterman case, there can never 
be a decision by respondent in the Route Transfer Case 
which this Court can review. Consequently, if it appears . 
as of this time that the ultimate decision of respondent 
as approved by the President, mag be such that the Ash¬ 
backer doctrine would be applicable, that doctrine must 
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be applied now and the case remanded to respondent with 
proper instructions, even though there is as yet no final 
decision in the Route Transfer Case. 

The Ashbacker Case (supra) establishes a further point. 
In that case the Court referred to Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U. S. 
470, 60 S. Ct. 693, and Federal Communications Com¬ 
mission v. National Broadcasting Co., 319 U. S. 239, 63 
S. Ct 1035, and stated 

“Petitioner is at least as adversely affected by the 
action of the Commission in this case as were the 
protestants in those cases. While the statutory right 
of petitioner to a hearing on its application has in 
form, been preserved, it has as a practical matter 
been substantially nullified by the grant of the Fetzer 
application.” 

In those cases petitioners had existing licenses which 
they sought to protect In the Ashbacker Case petitioner, 
as in the instant case, was seeking a new license. It is 
clear beyond doubt that were petitioner a certificated air 
carrier already operating in the area involved, it would 
have a legal right to intervene to protect a property or 
financial interest in its existing route. Respondent has 
always recognized such a right to intervene in certificate 
cases. The Ashbacker Case establishes the fact that one 
may have a legal right not only to intervene to protect 
an existing property or financial interest but to have 
timely determined an application for a license, also to 
protect a prospective property or financial interest, the 
grant of which may or may not ultimately be made. Peti¬ 
tioner is seeking a certificate which may or may not ulti¬ 
mately be granted. It is entitled as a matter of right to 
the hearing provided for by statute. This hearing will 
have been denied unless petitioner’s application is heard 
and considered in the Route Transfer Case. 



III. Respondent’s Denial of Consolidation Is Arbitrary, 
Capricious, Contrary to Respondent’s Unvaried and 
Established Practice for the Past Ten Tears, and 
Wholly Unsupported by Respondent’s Findings. 

Petitioner is convinced that it has a legal right to have 
its certificate application consolidated and heard with the 
Route Transfer Case now pending before respondent. In 
addition, respondent has acted so arbitrarily and capri¬ 
ciously and has so abused its discretion in denying peti¬ 
tioner’s request for consolidation that its action must be 
reversed by this Court. 

As already shown, it has for ten years been respondent’s 
unvaried practice to include in any area proceeding; all 
applications for service in the area involved. It is trans¬ 
parently obvious, if “area” patterns, rather than indi¬ 
vidual route applications are determined in area proceed¬ 
ings, that any applicant who is excluded is a victim of the 
worst kind of arbitrary and capricious administrative dis¬ 
cretion. By simply excluding one applicant and going for¬ 
ward to determine an area pattern on the basis of other 
applications, many of which may conflict with that of the 
excluded applicant, the Board decides what routes shall 
be flown, including those applied for by the excluded ap¬ 
plicant, what type of certificate shall be issued, and, qn a 
basis of comparative analysis it decides what carriers, of 
those whose cases are being heard, shall fly the selected 
routes, the excluded applicant not being considered at all. 

In effect, the excluded applicant has his case decided 
against him solely because he is not permitted to present 
his case in the proceeding in which what he has applied 
for will be granted to someone else. Petitioner filed for 
authority to carry freight across the North Atlantic and 
to points and areas in the Middle East. In the pending 
Route Transfer Case , TWA, American Overseas, and Pan 
American are all certificated to carry freight and one or 
the other of them carries freight between every point and 
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area which petitioner seeks to serve. In addition, by 
amendment, modification, or alteration of existing certifi¬ 
cates, route segments may be added, eliminated, or trans¬ 
ferred to another carrier. Although Seaboard has applied 
to operate a cargo service over those same routes or seg¬ 
ments, cargo certificates will be granted to other carriers 
over those routes and segments without regard to any 
showing which Seaboard might make in favor of their being 
granted to Seaboard. 

Seaboard’s application presents a tremendously impor¬ 
tant issue: whether international air cargo service can 
best be performed by specialized non-subsidized cargo car¬ 
riers or by existing mail and passenger carriers. 

In respondent’s “Economic Program for 1949” issued 
February 26, 1949, just 26 days before Seaboard’s petition 
for consolidation was denied, respondent specifically recog¬ 
nized the existence of this issue. 17 

This issue could properly be determined only in a con¬ 
solidated proceeding in which Seaboard’s application is 
included, a proceeding in which the comparative merit with 
respect to cargo transportation of the certificated car¬ 
riers and of Seaboard & Western, and of subsidized as 
against non-subsidized operations could be considered. 
This cannot adequately or expeditiously be done, if at all, 
in two separate proceedings. 

As previously stated (Point I), it has been the unvaried 
practice of the Board in determining area patterns to con¬ 
solidate all applications in one proceeding. To redetermine 
a route pattern by considering possible changes without 
limit in all existing certificates and the possible elimination 
of one such carrier without considering the long-pending 
application of a new applicant is patently discriminatory, 
arbitrary, capricious, and an abuse of administrative dis¬ 
cretion. 


17 The pertinent paragraph is set forth at page 23 ante. 
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Respondent’s findings (Order Serial No. E-2617) (App. 
120) in support of its order denying consolidation are 
wholly inadequate to support that order. 

After finding that petitioner had applied to operate “as 
an air carrier of property only on a demand basis between 
the New York-New England and Great Lakes areas in the 
United States and European and Middle Eastern areas,” 
respondent found that petitioner’s application emphasized 
that there were specific differences between the type of 
operation proposed by Seaboard and the operations of 
certificated air carriers. The difference presumably re¬ 
ferred to Seaboard’s proposed “demand” operations 
rather than a scheduled “time-table” operation. Sea¬ 
board requested that it be authorized to operate on a 
demand basis rather than a strict time-table schedule. 

Actually certificates granted .by the Board do not 
specify whether a service shall be on a time-table basis 
or not. They simply authorize the certificate holder to 
“engage in foreign air transportation with respect to per¬ 
sons, property, and mail” between named points and areas. 
(See Vol. 6, CAB, at p. 360, et seq., where certificates 
granted to Pan American, American Overseas and TWA 
are set forth.) The only actual legal requirement that 
schedules be flown on a time-table basis arises out of 
Section 405(e) (Supp. 44) of the Act (49 IT. S. C. 485(e)). 
That Section provides: .j 

“Each air carrier shall, from time to time file with 
the Authority and the Postmaster General a state¬ 
ment showing the points between which such air car¬ 
rier is authorized to engage in air transportation, and 
all schedules, and all changes therein, of aircraft regu¬ 
larly operated by the carrier between such points, set¬ 
ting forth in respect of each such schedule the points 
served thereby and the time of arrival and departure 
at each such point ...” 

The foregoing sentence does not require scheduled time¬ 
table operations by any carrier but requires only that 
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there be filed “schedules ... of aircraft regularly oper¬ 
ated by the carrier between such points.’’ By the same 
Section the Postmaster General may designate any of such 
schedules for mail or may order other schedules to be 
established. Nothing in any certificate or in any regula¬ 
tion requires that certificated carriers operate under cargo 
certificates on a time-table basis. Since petitioner has not 
conditioned its application upon receipt of a mail certifi¬ 
cate, it would presumably receive none, and its certificate 
would in no way require a “scheduled” operation even 
though it had not requested authority to operate on a 
demand basis. In this respect its certificate would be 
exactly the same as existing certificates which in fact 
authorize cargo transportation, at the option of the car¬ 
rier, on a “scheduled” or “demand” basis. 

It should be further pointed out that the Act imposes 
a duty on air carriers engaged in interstate and overseas 
transportation with respect to furnishing air transporta¬ 
tion service. This requirement is not imposed on carriers 
engaged in foreign air transportation. The provision is 
found in Section 404(a) (Supp. 44) of the Act (49 U. S. C. 
484(a)), is as follows: 

“It shall be the duty of every air carrier to provide 
and furnish interstate and overseas air transportation, 
as authorized by its certificate, upon reasonable re¬ 
quest therefor . . .; to provide safe and adequate serv¬ 
ice, equipment, and facilities in connection with such 
transportation ...” (Emphasis supplied.) 

Whether or not petitioner had specified that it wanted to 
operate on a demand basis, its certificate if granted would 
at most appear to require that it operate a cargo service 
on some basis between the points for which it is certifi¬ 
cated. 

With respect to the matter of “demand” or “time¬ 
table” schedules, there is no difference whatsoever between 
the service which petitioner proposes and the service which 
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existing certificated air carriers are authorized to perform 
under their certificates. 

The Board next finds that the North Atlantic Route 
Transfer Case “basically involves Board consideration of 
a proposal to transfer the properties of American Over¬ 
seas Airlines, Inc. (American Overseas) to Pan American 
Airways, Inc. (Pan American), including American Over¬ 
seas’ certificates to carry mail, passengers, and property 
in foreign air transportation, and to consolidate the trans¬ 
atlantic routes of American Overseas with those of Pan 
American ...” While it may be true that “basically,” 
as respondent has said, there is involved consideration of 
the proposal referred to, it is nonetheless obviously true 
that in view of the Board’s order authorizing unlimited 
amendments of existing certificates that there is also in¬ 
volved in the same proceeding the matter of redetermining 
the entire route pattern in the area as the public interest 
may require. The fact that this redetermination will only 
be made in the event of approval of the merger and transfer 
of American Overseas’ route is of no significance. If the 
merger and route transfer are approved, there will be a 
redetermination of the route pattern and it will all be 
done on the basis of the record made in this proceeding. 

The latter consideration disposes of a portion of the 
Board’s next finding to the effect that “changes in the cer¬ 
tificates of the three transatlantic air carriers . . . will 
be considered only in the event said transfer of Ameri¬ 
can Overseas’ routes and properties is approved . 
Included, also, in the next finding (Finding (4)) is the 
statement that these changes in the three existing cer¬ 
tificates “would not preclude a granting of Seaboard & 
Western’s certificate applicatoin if required by the public 
convenience and necessity.” The same justification was 
relied on by the Federal Communications Commission in 
the Ashbacker case, supra, and it was rejected. The 
Court said: j 
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“We fully recognize that the Commission, as it said, 
is not precluded ‘at a later date from taking any 
action which it may find will serve the public in¬ 
terest.’ ” 

The Court concluded: 

“By the grant of the Fetzer application petitioner 
has been placed under a greater burden than if its 
hearing had been earlier. Legal theory is one thing. 
But the practicalities are different.” 

As previously pointed out in this brief and as supported 
by the Ashbacker case, Seaboard would in fact have sub¬ 
stantially no chance of being granted a certificate after 
redetermination of the route pattern in the area involved. 

The Board next finds that consolidation of Seaboard’s 
application with the pending proceeding “would make it 
necessary to consider the authorization of additional trans¬ 
atlantic routes for the carriage of property even though 
the said transfer was disapproved, and would necessarily 
raise issues relating to the need for such additional serv¬ 
ice not now present in the case.” If Seaboard’s case were 
consolidated with the Route Transfer Case , it is true that 
the Board would have to consider and decide Seaboard’s 
application; and it is true, therefore, that issues relating 
to the need for additional service would have been brought 
into the case. But to decide the amount of service to be 
authorized in the area, excluding Seaboard from any con¬ 
sideration at all is the alternative adopted by respondent. 
All such issues, of course, have to be decided in any event 
in Seaboard’s certificate case. At this time no one can 
say whether the merger and transfer will be approved or 
disapproved. If disapproved. Seaboard will not be preju¬ 
diced. But the merger and transfer may be approved, 
in which event unless Seaboard’s application is considered 
in the case Seaboard’s case will virtually have been de¬ 
cided in a proceeding from which it has been excluded. 

The Board next finds that consolidation “would raise 
issues in the North Atlantic Route Transfer Case as to 
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that carrier’s (Seaboard fitness, willingness, and ability 
under section 401 (d) of the Civil Aeronautics Act. . . 
This issue must be decided in any event in Seaboard’s cer¬ 
tificate case. Furthermore, the issue is a relatively simple 
one and should cause no difficulty whatsoever if determined 
in the Route Transfer Case. Seaboard has operated prof- 
fitably, is well managed, and is financially sound. 

The Board next finds that consolidation “would unduly 
broaden the scope of the issues in the North Atlantic Route 
Transfer Case, and would cause delay in the hearing of 
such proceeding, and would not be conducive to the proper 
dispatch of the Board’s business.” If Seaboard has a 
right to have its certificate application consolidated in the 
North Atlantic Route Transfer Case, the fact that the 
scope of the issues might be somewhat broadened and the 
fact that such consolidation might cause some delay in 
the hearing would not be proper considerations upon which 
to base denial of consolidation. Actually the scope pf 
the issues would be broadened to some extent, but not 
sufficiently so as to cause material delay in the proceed¬ 
ing. The Board could not properly deny consolidation 
on the ground that such consolidation “would not be con¬ 
ducive to proper dispatch of the Board’s business.” Sea¬ 
board’s application could not be excluded on the basis 
of “adminstrative convenience”. Brotherhood of Railway 
Trainmen v. Baltimore & Ohio R. R. Co,, 331 U. S. 519; 
67 S. Ct 1390. . 1 

The Board next finds that Seaboard can protect its in¬ 
terest in “route revisions” by exercise of its right as an 
intervenor. This finding is completely insupportable. Sea¬ 
board can do nothing in the Route Transfer Case which 
would in any way protect its rights as an applicant for a 
new route. It does not have the route and therefore can 
do nothing to protect it. The Board’s order granting 
Seaboard intervention in the proceeding found that Sea¬ 
board was a person “entitled” to become a party to the 
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proceeding. The only possible basis for this finding of the 
Board is the fact that Seaboard is an applicant for a cer¬ 
tificate authorizing service between the same points and 
areas involved in the Route Transfer Case. Such an in¬ 
terest as an 11 applicant’* in fact requires consolidation, 
and Seaboard knows of no other case in the history of the 
Board where an “applicant” has been permitted to inter¬ 
vene in a case on the basis of an application which is 
excluded from consideration in the proceeding. 

The Board next points out that it has ordered Seaboard's 
application set down for hearing. It is perfectly clear 
under the doctrine of the Ashbacker Case that Seaboard’s 
hearing is in fact no “hearing” at all and it is clear that 
Seaboard has in fact been denied the hearing to which it 
is entitled under Section 401 of the Civil Aeronautics Act 
(49 U. S. C. 481), Supp. 42.) 

With respect to the Board’s findings that petitioner can 
adequately protect its interest in “route revisions” as 
an intervenor and the finding that Seaboard is being given 
a hearing, there is much to indicate that intervention was 
in fact granted, and Seaboard’s certificate case set for 
hearing for the very purpose of furnishing some support 
for respondent’s order denying consolidation. The fol¬ 
lowing dates involved in the proceedings before respond¬ 
ent shed some light on this aspect of the matter: 

July 17, 1947 Petition for certificate filed by 

Seaboard & Western in Docket 
No. 3041. 

December 15, 1948 Joint petition of Pan American 

and American Overseas for ap¬ 
proval of transfer of American 
Overseas’ route to Pan Ameri¬ 
can, Docket No. 3589 et at. 

January 3, 1949 Notice setting Pre-Hearing Con¬ 
ference for January 14, 1949 in 
Route Transfer Case. 
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January 13, 1949 Seaboard & Western’s petition to 

intervene. 

Jannary 14, 1949 Pre-Hearing Conference, Route 

Transfer Case. 

Jannary 19, 1949 Seaboard & Western’s motion to 

consolidate Docket 3041 (certifi¬ 
cate case) and Docket No. 3589 
et al (Route Transfer Case) 
(This before respondent’s order 
broadening the issnes). 

Jannary 19, 1949 Pre-Hearing Conference Report, 

Route Transfer Case. 

March 1, 1949 Order Serial No. E-2512 broad¬ 
ening the issnes, instituting' in¬ 
vestigation to determine whether 
existing certificates shall be al¬ 
tered, amended, or modified in 
whole or in part. 

March 1, 1949 Order Serial No. E-2515 granting 

Seaboard’s petition to intervene 
in Route Transfer Case. 

March 1, 1949 Order Serial No. K-2513 denying 

Seaboard’s motion to consolidate. 

There having been no action of any kind by respondent 
with respect to Seaboard’s certificate case for nineteen 
months, respondent on March 3, 1949, two days after (1) 
broadening the Route Transfer Case, (2) permitting Sea¬ 
board to intervene in that case, and (3) denying Sea¬ 
board’s first request for consolidation, set Seaboard’s cer¬ 
tificate case for a prehearing conference. 

None of the findings of the Board is a proper basis for 
denying Seaboard’s request for consolidation and the 
action of the Board predicated upon those findings is arbi¬ 
trary, capricious, and insupportable on any possible 'dew 
of the case. 




IV. Respondent Erred in Denying Petitioner’s Request 
for Oral Argument on Its Motion to Consolidate 
Petitioner’s Certificate Case With the Route Transfer 
Case. 

In petitioner’s Motion to Consolidate (App. 201) peti¬ 
tioner set forth and referred to the factual matters upon 
the basis of which petitioner believed that it was legally 
entitled to have its certificate case consolidated with the 
Route Transfer Case. 

/ 

As respondent was advised, Seaboard had filed an ap¬ 
plication for a Certificate of Public Convenience and Ne¬ 
cessity to carry freight between points in the United 
States and points and areas in Europe and the Middle 
East On December 15,1948, Pan American and American 
Overseas filed joint applications for approval of certain 
agreements and for the transfer of American Overseas 
route to Pan American, ante p. 3. On March 1, 1949, 
respondent, acting on motions of public counsel and of 
TWA, entered an order, Serial No. E-2512, broadening 
the issues so as to permit of the amendment, modification 
or alteration in whole or in part of the existing Certifi¬ 
cates of Public Convenience and Necessity of Pan Ameri¬ 
can, American Overseas and TWA. The points and areas 
which those carriers are authorized to serve in cargo 
operations include every point and area for which peti¬ 
tioner has applied for operating authority. Under the 
Board’s order broadening the issues, the entire route pat¬ 
tern in the area in which petitioner seeks operating author¬ 
ity may be redetermined. Seaboard pointed out that as a 
result of the Board’s having previously granted its Peti¬ 
tion to Intervene in the original route transfer proceed¬ 
ing, Seaboard was in the position of being an inter- 
venor in a proceeding in which the route pattern in the 
area in which Seaboard seeks to operate, would be redeter¬ 
mined and from which Seaboard’s application would be 
excluded. 
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The facts of which respondent was advised raised sub¬ 
stantial and serious legal questions upon which petitioner 
was entitled to be heard in oral argument. L. B. Wilson > 
Inc. v. Federal Communications Commission, 170 F. 2nd 
793 (1948); WJR, The Goodwill Station, Inc . v. Federal 


Commv/nications Commission, (U. S. Court of App. D. 


(decided October 7,1948). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that this Honorable Court should hold unlawful respond¬ 
ent’s order denying Seaboard’s motion for consolidation 
of its certificate proceeding with the North Atlantic Route 
Transfer case and direct respondent to consolidate peti¬ 
tioner’s certificate proceeding with the North Atlantic 
Route Transfer case. 

___ i 

Respectfully submitted, 

Hardy K. Maclay 
Stanley Gewirtz 


1757 K Street N. W. i 
Washington, D. C. 

Attorneys for Petitioner 

Of Counsel 

"* i 

Douglas M. Amann j 

Fennelly, Lowenstein, 

Englehard & Pitcher 
25 Broad Street 
New York 4, New York 
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SUPPLEMENT 

STATUTES AND REGULATIONS INVOLVED 
1. CIVIL AERONAUTICS ACT OF 1938: 

Definitions 

Sec. 1(10) “Air transportation” means interstate, 
overseas, or foreign air transportation or the transporta¬ 
tion of mail by aircraft. 

(20) “Interstate air commerce”, “overseas air com¬ 
merce”, and “foreign air commerce”, respectively, mean 
the carriage by aircraft of persons or property for com¬ 
pensation or hire, or the carriage of mail by aircraft, or 
the operation or navigation of aircraft in the conduct or 
furtherance of a business or vocation, in commerce be¬ 
tween, respectively — 

(a) a place in any State of the United States, or the 
District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the air space over any place outside thereof; 
or between places in the same Territory or possession 
(except the Philippine Islands) of the United States, 
or the District of Columbia; 

(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Territory 
or possession of the United States; or between a place 
in a Territory or possession of the United States, and 
a place in any other Territory or possession of the 
United States; and 

(c) a place in the United States and any place out¬ 
side thereof, whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other forms 
of transportation. , 

(21) “Interstate air transportation”, “overseas air 
transportation”, and “foreign air transportation”, re¬ 
spectively, mean the carriage by aircraft of persons or 
property as a common carrier for compensation or hire or 
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the carriage of mail by aircraft, in commerce between, re¬ 
spectively — 

(a) a place in any State of the United States, or 
the District of Columbia, and a place in any other State 
of the United States, or the District of Columbia; or 
between places in the same State of the United States 
through the air space over any place outside thereof; 
or between places in the same Territory or possession 
(except the Philippine Islands) of the United States, 
or the District of Columbia; 

(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Territory 
or possession of the United States; or between a place 
in a Territory or possession of the United States, and 
a place in any other Territory or possession of the 
United States; and 

(c) a place in the United States and any place out¬ 
side thereof, whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other 
forms of transportation. 

Declaration of Policy 

Sec. 2 In the exercise and performance of its powers 
and duties under this Act, the Authority shall consider the 
following, among other things, as being in the public inter¬ 
est, and in accordance with the public convenience and 
necessity — ! 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

(b) The regulation of air transportation in such man¬ 
ner as to recognize and preserve the inherent advantages 
of, assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to im¬ 
prove the relations between, and coordinate transportation 
by, air carriers; 
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(c) The promotion of adequate, economical, and effi¬ 
cient service by air carriers at reasonable charges, without 
unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; 

(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

(f) The encouragement and development of civil aero¬ 
nautics. 

Certificate of Public Convenience and Necessity 
Certificate Required 

Sec. 401 (a) No air carrier shall engage in any air 

transportation unless there is in force a certificate issued 
by the Authority authorizing such air carrier to engage in 
such transportation: Provided, That if an air carrier is 
engaged in such transportation on the date of the enact¬ 
ment of this Act, such air carrier may continue so to en¬ 
gage between the same terminal and intermediate points 
for one hundred and twenty days after said date, , and 
thereafter until such time as the Authority shall pass 
upon an application for a certificate for such transportation 
if within said one hundred and twenty days such air carrier 

files such application as provided herein. 

* 

Application for Certificate 

(b) Application for a certificate shall be made in writ¬ 
ing to the Authority and shall be so verified, shall be in 
such form and contain such information, and shall be ac¬ 
companied by such proof of service upon such interested 
persons, as the Authority shall by regulation require. 
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Notice of Application 

(c) Upon the filing of any such application, the Au¬ 
thority shall give due notice thereof to the public by posting 
a notice of such application in the office of the secretary of 
the Authority and to such other persons as the Authority 
may by regulation determine. Any interested person may 
file with the Authority a protest or memorandum of oppo¬ 
sition to or in support of the issuance of a certificate. 
Such application shall be set for public hearing, and the 
Authority shall dispose of such application as speedily as 
possible. 

Authority to Modify, Suspend or Revoke 

Sec. 401(h) The Authority, upon petition or complaint 
or upon its own initiative, after notice and hearing, may 
alter, amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity so 
require, or may revoke any such certificate, in whole or in 
part, for intentional failure to comply with any provision 
of this title or any order, rule, or regulation issued here¬ 
under or any term, condition, or limitation of such certifi¬ 
cate: Provided , That no such certificate shall be revoked 
unless the holder thereof fails to comply, within a reason¬ 
able time to be fixed by the Authority, with an order of 
the Authority commanding obedience to the provision, or 
to the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, or limi¬ 
tation found by the Authority to have been violated. Any 
interested person may file with the Authority a protest or 
memorandum in support of or in opposition to the altera¬ 
tion, amendment, modification, suspension, or revocation 
of a certificate. 

Transfer of Certificate 

j 

(i) No certificate may be transferred unless such trans¬ 
fer is approved by the Authority as being consistent with 
the public interest. 





Bates for Carriage of Persons and Property 
Carrier’s Duty to Provide Service, Bates and Divisions 

Sec. 404 (a) It shall be the duty of every air carrier 
to provide and furnish interstate and overseas air trans¬ 
portation, as authorized by its certificate, upon reasonable 
request therefor and to provide reasonable through service 
in such air transportation in connection with other air * 
carriers; to provide safe and adequate service, equipment, 
and facilities in connection with such transportation; to 
establish, observe, and enforce just and reasonable indi¬ 
vidual and joint rates, fares, and charges, and just and 
reasonable classifications, rules, regulations, and practices 
relating to such air transportation; and, in case of such 
joint rates, fares, and charges, to establish just, reasonable, 
and equitable divisions thereof as between air carriers 
participating therein which shall not unduly prefer or 
prejudice any of such participating air carriers. 

Mail Schedules 

Sec. 405 (e) Each air carrier shall, from time to time, 

file with the Authority and the Postmaster General a state¬ 
ment showing the points between which such air carrier is 
authorized to engage in air transportation, and all sched¬ 
ules, and all changes therein, of aircraft regularly operated 
by the carrier between such points, setting forth in respect 
of each such schedule the points served thereby and the 
time of arrival and departure at each such point. The 
Postmaster General may designate any such schedule for 
the transportation of mail between the points between 
which the air carrier is authorized by its certificate to 
transport mail, and may, by order, require the air carrier 
to establish additional schedules for the transportation of 
mail between such points. No change shall be made in any 
schedules designated or ordered to be established by the 
Postmaster General except upon ten days’ notice thereof 
filed as herein provided. The Postmaster General may by 
order disapprove any such change or alter, amend, or 
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modify any such schedule or change. No order of the 
Postmaster General under this subsection shall become ef¬ 
fective until ten days after its issuance. Any person who 
would be aggrieved by any such order of the Postmaster 
General under this subsection may, before the expiration 
of such ten-day period, apply to the Authority, under such 
regulations as it may prescribe, for a review of such order. 
The Authority may review, and, if the public convenience 
and necessity to require, amend, revise, suspend, or cancel 
such order; and, pending such review and the determina¬ 
tion thereof, may postpone the effective date of such order. 
The Authority shall give preference to proceedings under 
this subsection over all proceedings pending before it. No 
air carrier shall transport mail in accordance with any 
schedule other than a schedule designated or ordered to be 
established under this subsection for the transportation of 
mail. 


Consolidation, Merger, and Acquisition of Control 

Acts Prohibited 

* > i 

Sec. 408 (a) It shall be unlawful unless approved by 
order of the Authority as provided in this section — 

(1) For two or more air carriers, or for any air car¬ 
rier and any other common carrier or .any person engaged 
in any other phase of aeronautics, to consolidate or merge 
their properties, or any part thereof, into one person for 
the ownership, management, or operation of the properties 
theretofore in separate ownerships; 

(2) For any air carrier, any person controlling an air 
carrier, any other common carrier, or any person engaged 
in any other phase of aeronautics, to purchase, lease or 
contract to operate the properties, or any substantial part 
thereof, of any air carrier; 

(3) For any air carrier or person controlling an air 
carrier to purchase, lease, or contract to operate the prop- 






erties, or any substantial part thereof, of any person en¬ 
gaged in any phase of aeronautics otherwise than as an air 
carrier; 

(4) For any foreign air carrier or person controlling a 
foreign air carrier to acquire control, in any manner what¬ 
soever, of any citizen of the United States engaged in any 
phase of aeronautics; 

(5) For any air carrier or person controlling an air car¬ 
rier, any other common carrier, or any person engaged in 
any other phase of aeronautics, to acquire control of any 
air carrier in any manner whatsoever; 

(6) For any air carrier or person controlling an air 
carrier to acquire control, in any manner whatsoever, of 
any person engaged in any phase of aeronautics otherwise 
than as an air carrier; or 

(7) For any person to continue to maintain any rela¬ 
tionship established in violation of any of the foregoing 
subdivisions of this subsection. 

Power of Authority 

Sec. 408 (b) Any person seeking approval of a con¬ 
solidation, merger, purchase, lease, operating contract, or 
acquisition of control, specified in subsection (a) of this 
section, shall present an application to the Authority, and 
thereupon the Authority shall notify the persons involved 
in the consolidation, merger, purchase, lease, operating 
contract, or acquisition of control, and other persons known 
to have a substantial interest in the proceeding, of the 
time and place of a public hearing. Unless, after such 
hearing, the Authority finds that the consolidation, merger, 
purchase, lease, operating contract, or acquisition of con¬ 
trol will not be consistent with the public interest or that ■ 
.the conditions of this section will not be fulfilled, it shall 
by order, approve such consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, upon 
such terms and conditions as it shall find to be just and 





reasonable and with such modifications as it may pre¬ 
scribe: Provided, That the Authority shall not approve 
any consolidation, merger, purchase, lease, operating con¬ 
tract, or acquisition of control which would result in cre¬ 
ating a monopoly or monopolies and thereby restrain 
competition or jeopardize another air carrier not a party 
to the consolidation, merger, purchase, lease, operating 
contract, or acquisition of control: Provided further , That 
if the applicant is a carrier other than an air carrier, or 
a person controlled by a carrier other than an air carrier 
or affiliated therewith within the meaning of section 5 (8) 
of the Interstate Commerce Act, as amended, such appli¬ 
cant shall for the purposes of this section be considered 
an air carrier and the Authority shall not enter such an 
order of approval unless it finds that the transaction pro¬ 
posed will promote the public interest by enabling such 
carrier other than an air carrier to use aircraft to public 
advantage in its operation and will not restrain compe¬ 
tition. - j 

Classifications and Exemption of Carriers 
Classification 

i 

Sec. 416 (a) The Authority may from time to time estab¬ 
lish such just and reasonable classifications or groups of 
air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall re¬ 
quire ; and such just and reasonable rules, and regulations, 
pursuant to and consistent with the provisions of this title, 
to be observed by each such class or group, as the Authority 
finds necessary in the public interest. 

Exemptions 

(b) (1) The Authority, from time to time and to the 
extent necessary, may (except as provided in paragraph 
(2) of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regulation, 
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term, condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such rule, 
regulation, term, condition, or limitation is or would be 
an undue burden on such air carrier or class of air carriers 
by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier or class of air 
carriers and is not in the public interest. 

The President of the United States 

Sec. 801 The issuance, denial, transfer, amendment, 
cancellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained m, any certificate 
authorizing an air carrier to engage in overseas or foreign 
air transportation, or air transportation between places 
in the same Territory or possession, or any permit issuable 
to any foreign air carrier under section 402, shall be subject 
to the approval of the President Copies of all applications 
in respect of such certificates and permits shall be trans¬ 
mitted to the President by the Authority before hearing 
thereon, and all decisions thereon by the Authority shall 
be submitted to the President before publication thereof. 
This section shall not apply to the issuance or denial of 
any certificate issuable under section 401 (e) or any permit 
issuable under section 402 (c) or to the original terms, 
conditions, or limitations of any such certificate or permit. 

Judicial Review of Authority’s Orders 

Orders of Authority Subject to Review 

Sec. 1006 (a) Any order, affirmative or negative, is¬ 
sued by the Authority under this Act, except any order in 
respect of any foreign air carrier subject to the approval 
of the President as provided in section 801 of this Act, 
shall be subject to review by the circuit courts of appeals 
of the United States or the United States Court of Appeals 
for the District of Columbia upon petition, filed within 


- 49 - 


sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After 
the expiration of said sixty days a petition may be filed 
only by leave of court upon a showing of reasonable 
grounds for failure to file the petition theretofore. 

Venue 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


Notice of Authority; Filing of Transcript 

(c) A copy of the petition shall, upon filing, be forth¬ 
with transmitted to the Authority by the clerk of the court; 
and the Authority shall thereupon certify and file in the 
court a transcript of the record, if any, upon which the 
order complained of was entered. 


Power of Court 

(d) Upon transmittal of the petition to the Authority, 
the court shall have exclusive jurisdiction to affirm, modify, 
or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the Au¬ 
thority. Upon good cause shown, interlocutory relief may 
be granted by stay of the order or by such mandatory or 
other relief as may be appropriate: Provided, That no 
interlocutory relief may be granted except upon at least 
five days’ notice to the Authority. 

Civil Aeronautics Board Economic Regulations 

Classification 

Section 292.1 (b) (1) Large and Small Irregular Car¬ 
riers. Pursuant to paragraph (d) (2) (vii) of this sec¬ 
tion, the application for a Letter of Registration speci¬ 
fies the aircraft units utilized in the transportation services 
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of the carrier. If, in the case of such units, the allowable 
gross take-off weight exceeds 10,000 pounds for any one 
unit or 25,000 pounds for the total of such units (disregard¬ 
ing units of 6,000 pounds or less), such carrier shall be 
classified as a “Large Irregular Carrier” ; otherwise, such 
carrier shall be classified as a “Small Irregidar Carrier” 

Sec. 292.1 (d) Registration for exemption — (1) Letter 
of Registration required. From and after 60 days after 
the effective date of this section no Irregular Air Car¬ 
rier may engage in any form of air transportation 
unless there is then outstanding and in effect with respect 
to such air carrier a Letter of Registration issued by the 
Board: Provided, That if any Irregular Air Carrier, other¬ 
wise authorized to engage in air transportation pursuant 
to this section, shall file with the Board, within 60 days 
after the effective date of this section, an application for 
a Letter of Registration, such applicant may engage in 
such air air transportation until such Letter has been 
issued, or such applicant has been notified that it appears 
to the Board that such applicant is not entitled to the 
issuance of such Letter. 

Administrative Procedure Act 
Judicial Review 

Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion — 

(a) Right of Review.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute shall be entitled to judicial review thereof. 





BRIEF FOR RESPONDENT CIVIL AERONAUTICS BOARD 


®mteii States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10193 


Seaboard & Western Airlines, Inc., petitioner 

v. 

Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF THE CIVIL 

AERONAUTICS BOARD 


EDWARD DUMBAULD, 

WILLIAM D. McFARLANE, 

Special Assistants to the Attorney General, 

Department of Justice, Washington, D. C. 
EMORY T. NUNNELEY, Jr., 

General Counsel, Civil Aeronautics Board . 

HERBERT BERGSON, 

Assistant Attorney General. 

JOHN H. WANNER, 

Associate General Counsel. 

WARREN L. SHARFMAN, 

Attorney, Civil Aeronautics Board. 


Untied States Court of Appeals 
For the 

District of Golwbia Circuit 

F1LE0 JUN 7 1S43 

A / +0 / r 9 ^ 

CLt'^K 










Co unterstatement of the case_ 

Statutes involved_ 

Questions presented_ 

Summary of argument--- 

Argument: 

I. This Court has no jurisdiction to review, at this time, the inter¬ 
locutory order of the Board denying Seaboard's motion to 
consolidate_ 

II. Seaboard will not be deprived of its right to a full and fair hearing 

on its application because of the Board's refusal to consolidate 
such application with The North Atlantic Route Transfer Case.. 

A. The Transfer case is not a conventional area proceeding 

to determine what new air transportation services are 
required in the North Atlantic area and to redetermine 
the route pattern in such area, but is a proceeding to 
determine whether the agreement between Pan Ameri¬ 
can and Overseas, and related transactions, should be 
approved and, if approved, whether and what changes 
in the certificates of Pan American, Overseas, and 
TWA are required as a condition of such approval in 
order to maintain a proper competitive balance between 
Pan American and TWA in the public interest_ 

B. Seaboard’s failure to secure consolidation will neither pre¬ 

clude nor prejudice its right to an effective hearing on 
its application upon which the Board will for the first 
time decide the issues raised by such application_ 

III. The denial of Seaboard’s motion to consolidate constitutes a 

reasonable exercise of the discretion conferred upon the Board 
to “conduct its proceedings in such manner as will be conducive 
to the proper dispatch of business and to the ends of justice" __ 

IV. The Board's refusal to hear oral argument on Seaboard’s motion 

to consolidate did not deprive Seaboard of any procedural 


Conclusion_ 

Supplement: 

1. Prehearing hearing conference report on application of Sea¬ 

board A Western Airlines, Inc., Docket 3041, served April 
13, 1949......... 

2. Civil Aeronautics Board Order Serial No. E-2860, consolidat¬ 

ing applications of Seaboard A Western Airlines, Inc., and 
Transocean Airlines, Inc., into Docket 3041, adopted May 
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®niteb States! Court of 3ppea& 

FOB THE DISTRICT OF COLOMBIA CIRCUIT 


No. 10193 

Seaboard & Western Airlines, inc., petitioner 


Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OP AN ORDER OF THE CIVIL 

AERONAUTICS BOARD 


BRIEF FOB RESPONDENT 


countersta temen t of the case 1 

Petitioner is here seeking review of an interlocutory, pro¬ 
cedural order of the Board denying its motion to consolidate 
for hearing and decision its application for a certificate of pub¬ 
lic convenience and necessity (Docket 3041) with the proceed¬ 
ing before the Board known as The North Atlantic Route 
Transfer Case , Docket 3589 et al., sometimes hereinafter re¬ 
ferred to as “the Transfer case.” The Court is called upon to 
decide whether it has jurisdiction to review such an inter- 

1 As used herein, the “Act” refers to the Civil Aeronautics Act of 1838 
(Act of June 23, 1938, c. 801, 52 Stat 973, as amended, 49 U. S. C. 401 
et. *e?.); “Seaboard” refers to petitioner; the “Board” refers to the Civil 
Aeronautics Board; “Pan American” refers to the intervener Pan Ameri¬ 
can Airways, Inc.; and “Overseas” refers to the intervener American Over 
seas Airways, Inc. The act as originally enacted conferred certain functions 
on the “Authority.” The functions of the Authority in connection with cer¬ 
tificates of public convenience and necessity were transferred to the Board 
by Reorganization Plan No. IV, Sec. 7, which took effect June 30, 1940 (54 
Stat 1235, 5 F. R. 2421). Accordingly the term “Board’ 1 should be sub¬ 
stituted for “Authority” in all portions of the Act under consideration here. 




locutoiy order of the Board at this time, and, if it answers this 
question affirmatively, whether the Board’s denial of Sea¬ 
board’s motion deprived Seaboard of its right to a hearing cm 
its application or was so arbitrary as to warrant judicial inter¬ 
ference with administrative discretion. 

The procedural steps leading up to the issuance of the inter¬ 
locutory order in question are the following: On July 17,1947, 
Seaboard filed with the Board an application for a certificate 
of public convenience and necessity, which was assigned Docket 
No. 3041 (App. 16-22). Amendments to this application 
were filed on March 26, 1948 (App. 22-24), and January 17, 
1949 (App. 25-29). As amended (App. 29-35), the applica¬ 
tion sought authority “to operate as an air carrier of property 
between the New York-New England and Great Lakes areas 
in the Continental United States and the European and Middle 
Eastern areas specified below on the most direct practical air 
route over which weather is flyable at any given time” (App. 
32). Emphasizing the differences between the air transporta¬ 
tion of property and the operations of scheduled air carriers of 
passengers. Seaboard also asked “that the Board grant it au¬ 
thority to operate on a demand basis without adhering to fixed 
hourly or daily schedules of arrival and departure; and that the 
Board permit Applicant’s operations to be sufficiently flexible 
with respect to areas and cities served to meet the needs of the 
shipper of air freight” (App. 31). 

On December 15, 1948, Pan American Airways, Inc., and 
American Overseas Airlines, Inc., filed petitions with the Board 
for the approval of an agreement between them, dated Decem¬ 
ber 13, 1948, and related transactions, providing, among other 
things, for the transfer of the properties of Overseas to Pan 
American, including the transfer to Pan American of the cer¬ 
tificate of public convenience and necessity held by Overseas 
entitling it to fly the North Atlantic with passengers, property 
and mail (App. 35-97). 2 Pursuant to notice (App. 111-112), 

* Petitions were also filed for approval of related agreements between Pan 
American and American Airlines, Inc. (App. 97-104), and between Pan 
American and its parent. Pan American Airways Corporation (App. 105- 
108), and for the consolidation of Pan American’s certificate with that of 
Overseas (App. 108-111). A summary of the three agreements appears in 
Public Counsel’s statement of the issues In the proceeding (App. 131-132; 
Pet. Br. 3, note !.). 
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a prehearing conference was held on these petitions on January 
14,1949, and on January 19,1949, a report thereon was served 
by the Examiner (App. 123-150). On March 1, 1949, the 
petitions were consolidated into a proceeding to be known as 
“The North Atlantic Route Transfer Case r” (App. 113-115). 

On January 13, 1949, Seaboard moved to intervene in the 
Transfer case, claiming an interest not adequately represented 
by other parties by virtue of (1) its operations as an irregular 
air carrier in the area involved in such proceedings, and (2) its 
application for a certificate to conduct regular freight operations 
on a demand basis in such area (App. 159-164). On March 1, 
1949, the Board granted Seaboard, and various other persons 
including TWA, leave to intervene in the Transfer case (App. 
119-120). ~ | 

On January 19, 1949, Seabord moved to consolidate its cer¬ 
tificate proceeding (Docket (3041) with the Transfer case for 
hearing and decision, or in the alternative requested that hear¬ 
ing and decision in Seaboard's certificate proceeding be expe¬ 
dited so that final decision in such proceeding shall be made 
prior to or simultaneous with the final decision in the Transfer 
case (App. 167-176). Between January 27 and February 15, 
Pan American and Overseas filed papers in opposition to Sea¬ 
board’s motion (App. 177-186), and Seaboard filed replies 
thereto (App. 193-201). On March 1,1949, the Board ordered 
that Seaboard’s certificate case “be set down for hearing as 
promptly as possible consistent with orderly prceedure” (App. 
119). In all other respects Seaboard’s motion was denied upon 
findings (1) that consolidation “would unduly broaden” and 
“unduly delay the disposition” of the Transfer case, and (2) 
that “there is no sufficient reason shown as to why the Board 
should at this time determine that final decision in this pro¬ 
ceeding should be made prior to or simultaneous with the final 
decision in The North Atlantic Route Transfer Case” (App. 
119). i 

On February 8, 1949, Public Counsel filed a motion in the 
Transfer case requesting the Board to institute a proceeding 
under Section 401 (h) of the Act to determine whether the 
public convenience and necessity requires that the certificates 




across the North Atlantic, be altered, amended or modified in 
wh.ole or in part, and to consolidate such proceeding with the 
Transfer case (App. 186-192). On February 9, 1949, TWA 
filed a similar motion (App. 116). On March 1, 1949, the 
Board adopted Order Serial No. E-2512 ruling on these motions 
(App. 115-118). It found that the approval of the proposal 
to transfer Overseas’ certificate to Pan American would sub¬ 
stantially revise the North Atlantic route pattern previously 
established by the President and the Board, and that “if said 
proposal is to be approved, the President and the Board should 
be able to alter, amend and modify the route patterns of the 
American-flag carriers across the North Atlantic * * * as 
may be in the public interest and should not be limited merely 
to action on the proposal submitted by Pan American and 
American Overseas.” The Board also found that “It would 
not be desirable to institute a proceeding to re-examine at this 
time the North Atlantic route pattern apart from any changes 
required in the event of approval of the transaction between 
American Overseas and Pan American.” The Board’s order 
instituted a proceeding “to determine whether, if the proposed 
transfer of the certificate of American Overseas to Pan Amer¬ 
ican is approved,” the public convenience and necessity require 
that the certificates of Overseas, Pan American, and TWA 
“should be altered, amended or modified in whole or in part, 
and in such event to make such amendments, alterations and 
modifications of the certificates # * # as may be found 
to be required by the public convenience and necessity.” The 
Board also ordered that the proceeding so instituted be consoli¬ 
dated into the Transfer case, and that the motions of Public 
Counsel and TWA be denied “in all other respects.” 

On March 3, 1949, notice was given of a prehearing confer¬ 
ence to be held on Seaboard’s certificate application on March 
30,1949 (App. 112-113). On March 9,1949, notice was given 
of a further prehearing conference to be held in the Transfer 
case on March 16,1949 (App. 112). The Examiner’s report on 
the latter conference (R. 150-159), shows that a time schedule 
was established which provided for the exchange of exhibits on 
April 18, the exchange of rebuttal exhibits on May 1, and hear¬ 
ing on May 9 or 16 (App. 154-155), 



. On March 9,1949, Seaboard again moved to consolidate its 
certificate application with the Transfer case (App. 201-207). 
Pan American opposed the motion (App. 207-210). On March 
24,1949, the Board, upon the basis of detailed findings, denied 
Seaboard’s motion to consolidate (App. 120-123). In sub¬ 
stance, the Board found that Seaboard’s application raised new 
and different issues than those present in the Transfer case 
which “would unduly broaden the scope of the issues” and 
“cause delay in the hearing of such proceeding,” and, further, 
that Board action in the Transfer case “would not preclude a 
granting of Seaboard & Western’s certificate application if re¬ 
quired by the public convenience and necessity.” 

On March 29,1949, Seaboard filed its petition in this Court 
seeking to have the Board’s interlocutory order of March 24, 
1949, denying its motion to consolidate, reviewed and set aside 
(App. 2-16). On April 6, 1949, a certified copy of the record 
upon which the Board’s order was entered was filed with the 
Court. 

As will inevitably be the case when review is sought of an 
interlocutory, procedural order of the Board, many actions 
have been taken by the Board and the parties since the issu¬ 
ance of the order under review which will be thought to have a 
bearing upon such review. These actions, coming as they do 
after the issuance of the order under review, are not reflected in 
the record filed with the Court. Those that are evidenced by 
authoritative documents can be presented to the Court. Others 
cannot be so presented without arousing heated controversy. 
And, of course, other actions will continue to be taken down 
to and beyond the period when briefs are being filed and argu¬ 
ment is being heard by the Court. The difficulty of presenting 
and deciding a case upon a record which is constantly changing 
is self-evident. In order to present our position on the merits 
as well as on the jurisdictional issue, and thus expedite the 
case, we shall describe below certain relevant actions which 
have been taken in Seaboard’s certificate case and in the Trans¬ 
fer case since the entry of the order Seaboard is attacking. 
These actions are all evidenced by formal documents which are 
set forth in a Supplement to this brief (infra,, pp. 1-38). 

839449—49-2 
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With respect to Seaboard’s certificate case, prehearing con-w 
ference was held on March 30, 1949, and the report thereof 
served on April 13, 1949 (Supp., infra, pp. 1-20). No final 
time schedule was arrived at, but it became dear that it would 
be from 4y 2 months to 6y 2 months before the parties were 
ready for hearing (Supp., infra, pp. 8-9). Further, it was indi¬ 
cated that Transocean Airlines “intended to file an applica¬ 
tion which would request authorization for the same type of 
service across the Atlantic Ocean in the same general area as 
that sought by Seaboard & Western and would in addition 
seek authorization in the Pacific area.” Transocean was 
granted until April 6 to file its application and request for 
consolidation. Seaboard objected to the consolidation of any 
portion of the application relating to the Pacific, and the Exam¬ 
iner stated that he would not recommend consolidation of such 
portion of the application. No objection was made to the 
consolidation of that part of the application relating to the 
Atlantic area (Supp., infra, p. 3). In considering the various 
requests for evidence in this case, particularly relating to the 
carriage of air freight in the past, various difficulties arose, and 
the Examiner stated that “a supplementary prehearing con¬ 
ference may be necessary” (Supp., infra, p. 7). 

On April 6, 1949, Transocean filed its application for a cer¬ 
tificate, and on May 23,1949, the Board entered an order con¬ 
solidating that part of the application relating to service in the 
Atlantic area with Seaboard's application (Supp., infra, pp. 21- 
22 ). 

On April 21,1949, the Board entered an order granting Pan 
American, Overseas, and TWA leave to intervene in Seaboard's 
certificate proceeding (Supp., infra, p. 23). 

On May 11,1949, a further prehearing conference was held 
on these applications to settle the problems remaining with 
respect to the various requests for evidence. On May 25,1949, 
the Examiner served his report on this conference (Supp., infra, 
pp. 24-28). Problems with respect to the various requests for 
evidence analyzing air freight shipments in the past were 
ironed out and a time schedule for the succeeding procedural 
stops was fixed. The new schedule provided for the exchange 
of exhibits on August 12,1949, the exchange of rebuttal exhibits 
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on September 12, and for the hearing to commence on Septem¬ 
ber 26,1949 (Supp., infra, p. 27). 

In The North Atlantic Route Transfer Case, the parties ex¬ 
changed exhibits and complied with various requests for evi¬ 
dence as contemplated. On May 16,1949, pursuant to notice 
(Supp., infra, pp. 29-30), the hearing commenced with Sea¬ 
board participating as an intervener. 

In the report on the second prehearing conference in the 
Transfer case, served March 25, 1949, the Examiner made 
various rulings indicating his views as to the scope of the pro¬ 
ceeding (App. 152). Some of the parties excepted to these 
rulings. On May 12,1949, TWA filed a motion with the Board 
asking it to review the Examiner's rulings. Pan American and 
Overseas answered this motion. Pan American also filed a 
motion for reconsideration of the Board's Order Serial No. 
E-2512 {supra, p. 4) requesting the Board to revoke such 
order insofar as it expanded the scope of the proceeding on the 

. * r 

proposed acquisition of Overseas by Pan American. On May 
19, 1949, the Board adopted an order (Serial No. E-2833) 
ruling on these motions and clarifying the scope of the Transfer 
case. The order is set forth in the Supplement to this brief 
{infra, pp. 31-38) and, as the most clear and complete exposi¬ 
tion of the scope of the proceeding, should be read in its entirety. 
In summary, the Board denied Pan American's motion for re¬ 
consideration, and refused to grant its requests to revoke Order 
Serial No. E-2512, or to clearly define the specific route changes, 
limited to a few major traffic points in Europe, to be considered 
in the proceeding under Section 401 (h) of the Act. The Board 
also stated: 

The institution of the proceeding under Section 401 
(h) was intended to be completely, subordinate to the 
route transfer proceedings. We did not intend to alter, 
amend, or modify the certificates of any of the trans¬ 
atlantic carriers unless such changes were conditioned 
upon approval of the transfer agreement and acceptance 
of that approval as conditioned. Nor did we intend to 
determine in the 401 (h) proceeding whether new serv¬ 
ices were required in the area covered by the certificates 
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of the transatlantic carriers. We were concerned solely 
with putting ourselves in a position to achieve a proper 
competitive balance between the two remaining car¬ 
riers if that was necessary in order to give approval 
to the transfer agreement between PAA and AOA. Our 
views on all of the foregoing matters are still the same. 

In the light of these views, the Board considered TWA’s specific 
requests. It refused to direct the Examiner to receive evidence 
relating to the extension of the temporary certificates of TWA, 
Pan American, and Overseas beyond their present expiration 
dates in 1952. It held that for the purpose of arriving at “a 
proper competitive balance between the carriers remaining in 
the North Atlantic area in the event that such action is deemed 
•necessary as a condition to the approval of the transfer agree¬ 
ment # * # it was and is unnecessary, and we did not and 
do not intend, to put in issue the question of the extension of 
the temporary certificates of the transatlantic carriers.” On 
the other hand, the Board directed the Examiner, as TWA re¬ 
quested, to receive evidence relating to alterations, amend¬ 
ments, or modifications of the certificates of the transatlantic 
carriers “without limitation as to the geographical area and 
without limitation as to whether the authorizations granted by 
such certificates are temporary or permanent in character.” 
The Board held that unless it could consider changes in Pan 
American’s “permanent authorization” and “all points on the 
certificates of the carriers”, “we cannot achieve a proper com¬ 
petitive balance between the transatlantic carriers remaining 
if the route transfer agreement is approved.” 

THE STATUTES INVOLVED 

I 

In addition to the statutes set forth in the Supplement to 
Petitioners Brief, pages 40 to 50, to which references have been 
• made herein, pertinent portions of these enactments are quoted 
at appropriate points in this Brief. 

QUESTIONS PRESENTED 

1. Whether this Court has jurisdiction to review, at this time, 
the interlocutory, procedural order of the Board denying Sea¬ 
board’s motion to consolidate. 






2. If the Court determines that it has jurisdiction to review 
the order, whether the Board committed reversible error in 
refusing to consolidate Seaboard’s application with the Trans¬ 
fer case. This raises the following subsidiary questions: 

(a) Whether the scope of the issues in the Transfer case en¬ 
compasses the issues raised by Seaboard’s application for a 
certificate. 

(b) Whether the denial of consolidation precludes Seaboard 
from securing favorable consideration on its application and 
amounts to a denial of its statutory right to a hearing. 

(c) Whether the Board’s order denying Seaboard’s motion 
to consolidate and, its findings in support thereof, were so ar¬ 
bitrary and unreasonable as to amount to an abuse of discre¬ 
tion. 

3. Whether the Board’s refusal to hear oral argument on 
Seaboard’s motion to consolidate deprived Seaboard of any 
procedural right. 

SUMMARY OF ARGUMENT 

I. The order before the Court is an interlocutory, procedural 
order which, under well settled principles of .law, lacks the 
finality necessary to make it re viewable at this time. Such rule 
is not rendered inapplicable to this case by Chicago & Southern 
Air Lines v. Waterman Steamship Corporation, 333 U. S. 103 
(1948), which holds that orders of the Board as to certificates 
for overseas or foreign air transportation finalized by Presi¬ 
dential approval embody Presidential discretion as to political 
matters and are not subject to judicial review, because that 
case does not bar judicial review of a Presidentially approved 
Board order for failure to comply with statutory requirements 
of law and procedure. Even if the Waterman case were in¬ 
terpreted as precluding judicial review of procedural irregu¬ 
larities in Board orders approved by the President, the Water¬ 
man case and other authorities negative any inference that 
this Court should depart from the usual rule and assume 
jurisdiction to review directly a discretionary, interlocutory 
order of the Board. 

II. Seaboard will not be deprived of its right to a full and 
fair hearing on its application for a certificate as a result of the 
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Board's refusal to consolidate such application with the Trans¬ 
fer case. The scope of the issues in that proceeding does not en¬ 
compass the issues in Seaboard's certificate case. The Transfer 
case is not an “area” proceeding to broadly redetermine the 
route pattern in the North Atlantic area, either in form or sub¬ 
stance. It is a proceeding to determine whether the agreement 
between Pan American and Overseas, whereby Overseas will 
transfer all of its properties, including its transatlantic certifi¬ 
cate, to Pan American, shall be approved under section 408 (b) 
of the Act. That section requires for approval a showing that 
the transfer is “consistent with the public interest” and that it 
will not ‘"result in creating a monopoly and thereby restrain 
competition or jeopardize another air carrier not a party” to 
the transfer, and authorizes the Board to grant approval “upon 
such terms and conditions as it shall find to be just and reason¬ 
able.” In order to have a record before it which would permit 
it to decide these issues intelligently the Board instituted a 
proceeding under section 401 (h) of the Act “to determine 
whether, if the proposed transfer of the certificate of American 
Overseas to Pan American is approved” the certificates of Pan 
American, Overseas, and TWA “should be altered, amended, or 
modified.” As the Board explained, in issuing this order “we 
were concerned solely with putting ourselves in a position to 
achieve a proper competitive balance between the two remain¬ 
ing transatlantic carriers if that was necessary in order to give 
approval to the transfer agreement between PAA and AOA;” 
“we did not intend to determine in the 401 (h) proceeding 
whether new services were required in the area covered by the 
certificates of the transatlantic carriers.” On the other hand, 
the principal or primary issues raised by Seaboard’s application 
are whether new specialized cargo services are required and 
feasible in the area, and whether they shall be performed by 
Seaboard or existing carriers, not the specific routes to be served. 
Since the Board has indicated that questions relating to the 
need for “new or different services” within the area is outside 
the scope of the Transfer case, the substantial issues raised by 
Seaboard's application are outside the scope of that proceeding. 
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Seaboard’s failure to secure consolidation will neither pre¬ 
clude nor prejudice its right to an effective hearing on its 
application. The Board will not pass upon the issues raised 
by Seaboard’s application in the Transfer case, but will con¬ 
sider those issues for the first time on the record made at Sea¬ 
board’s hearing. It will then be in a position to act favorably 
on Seaboard’s application to the same extent as it is in any cer¬ 
tificate proceeding. This is evidenced by a finding of the Board 
to this effect in denying consolidation, its recent proposal to 
certificate specialized domestic cargo carriers in competition 
with existing carriers in the Air Freight case, and the fact that 
the temporary authority of the transatlantic carriers with re¬ 
spect to the type of cargo operation they may conduct will be 
the same after the Transfer case is decided as it was before the 
proceeding was instituted, and when Seaboard filed its appli¬ 
cation. 

Ashbacker Radio Co. v. Federal Communications Commis¬ 
sion, 326 U. S. 327 (1945) upon which Seaboard relies so heav¬ 
ily, is not applicable to the case at bar. The authority Sea¬ 
board seeks by its application and the authority which may be 
conferred upon the transatlantic carriers in the Transfer case 
are not “mutually exclusive” either physically, as was true in 
the Ashbacker case, or economically. Seaboard will not have 
a “greater burden” as a result of a later hearing, as was the case 
with Ashbacker, because Seaboard, unlike Ashbacker, will not 
have to displace an existing carrier for either physical or eco¬ 
nomic reasons in order to be successful In any event. Sea¬ 
board’s application will be considered in precisely the same 
setting as it would have been in the absence of the Transfer 
case. 

III. The denial of Seaboard’s motion to consolidate con¬ 
stitutes a reasonable exercise of the discretion conferred upon 
the Board to “conduct its proceedings in such m anner as will 
be conducive to the proper dispatch of business and to the ends 
of justice.” The Board’s order was predicated upon detailed 
findings which amply disclose the basis for, and convincingly 
demonstrate the wisdom of, its action. In substance, the Board 
found that Seaboard’s application raised new and different 


i 
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issues than those present in the Transfer case which “would 
unduly broaden the scope of the issues” and “cause delay in the 
hearing of such proceeding.” It also found thpt its action 
“would not preclude a granting of Seaboard’s application,” 
that Seaboard’s application was being expedited, and that Sear 
board could protect its interests in the Transfer case as an in¬ 
tervener. The Board gave careful consideration to the pro¬ 
tection of private as well as public interests, and its decision 
was clearly a reasonable one. 

Seaboard’s objections to the Board’s findings do not challenge 
their accuracy but only their sufficiency. In essence. Seaboard 
asks the Court to substitute its judgment for that of the Board 
as to the manner in which the Board should conduct its pro¬ 
ceedings. Judicial intervention does not extend to such mat-, 
ters. Congress left them to the Board’s “own devising.” Fed¬ 
eral Communications Commission v. Pottsville Broadcasting 
Co., 309 TJ. S. 134,138 (1940). , 

IV. There is no requirement in the Act, in the Board’s regu¬ 
lations, or in judicial precedent that Seaboard be accorded oral 
argument on its motion to consolidate. The WJR case ex¬ 
pressly excepted interlocutory orders from its scope. In fact, 
there was no need for oral argument on the motion since the 
Board was advised fully by Seaboard and the other parties on 
the issues and was in a position to decide the matter fairly. 

ABGKJMEHT 

L This Court has no jurisdiction to review, at this time, the 
interlocutory order of the Board denying Seaboard’s motion 
to consolidate 

The order of the Board for which review is sought merely 
denies a motion to consolidate. It was a discretionary order * 
concerned with delineating the scope and conduct of a hearing 
in order to enable the Board subsequently to enter a final order. 
This preliminary, procedural order neither confers nor denies 
ultimate rights, but serves only to facilitate the entry of final 
orders which will. 

"The authorities establishing the Board's right to determine as a matter 
of discretion, free from judicial Interference, whether or not cases shall be 
consolidated are set forth below. Infra , p. 19, note 12. 
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Despite the provisions of section 1006 (a) of the Act (49 TJ. 
S. C. 646 (a)), providing for review of “any order" of the Board, 
this Court, under familiar principles, as evidenced by its own 
decisions and those of other courts, is not authorized to review 
all orders of the Board, but rather may review only those orders 
which may be said to be final. Federal Power Commission v. 
Metropolitan Edison Company, 304 IT. S. 375 (1938); Alumtr 
nwm Co. of America v. Federal Power Commission, 76 App. 
D. C. 182, 130 F. 2d 445 (1942); Eastern Utilities Assoc, v. 
Securities and Exchange Corrin, 162 F. 2d 385 (C. C. A. 1, 
1947) .* As the Supreme Court pointed out in Chicago <fc South¬ 
ern Air Lines v. Waterman Steamship Corporation, 333 U. S. 
103,112-113 (1948), “administrative orders are not reviewable 
unless and until they impose an obligation, deny a right, or fix 
some legal relationship as a consummation of the administra¬ 
tive process." 

It is a settled principle of law that procedural, or interlocu¬ 
tory orders, such as the order denying the motion to consolidate 
in the present case, lack the finality which would authorize 
their review in the courts pursuant to a provision like section 
1006 (a) of the Act. 8 And the principle is so firmly established 

4 The provisions of section 313 (b) of the Federal Power Act of 1935 (49 
Stat 880,16 U. S. CL A. Sec. 8251 (b) (1940)) and section 24 (a) of the 
Public Utility Holding Company Act of 1935 (49 Stat 808, 15 U. S. C. A. 
Sec. 79x (a)), which were construed in these cases, are indistinguishable 
from the provisions of section 1006 (a) of the Civil Aeronautics Act of 1938 
Insofar as the question under consideration is concerned. 

■Federal Power Commission v. Metropolitan Edison Company, supra-; 
United States ▼. Illinois Central it it Co., 244 U. S. 82 (1913); Mansfield 
Journal Co. v. Federal Communications Commission, App. D. G* No. 9817, 
decided March 7,1949; Alumin um Co. of America ▼. Federal Power Commis¬ 
sion, supra; Eastern Utilities Assoc, v. Securities and Exchange Com’n, 
supra; Aero-Van Empress Corporation r. Civil Aeronautics Board, App. D. CL, 
No. 10088, decided December 20,1948; Mallory Coal Co. r. Coal Commission, 
69 App. D. CL 106, 99 7. 2d 399 (1988); Utah Fuel Co. v. Coal C ommiss ion 
69 App. D. C. 833,101 F. 2d 426 (1939); Jones r. Securities and Exchange 
Commission, 79 F. 2d 617 (O. C. A. 2,1985), cert. den. 297 U. S. 005 (1938) ; 
Resources Corporation International v. Securities and Exchange Commis¬ 
sion, 97 F. 2d 788 (C. G A. 7.1938); Mississippi Power d Lijht Co. v. Feda-al 
Power Commission, 131F. 2d 148 (C.C.A.5,1942); Guaranty Underwriter*, 
Inc. v. Securities and Exchange Commission, 131F. 2d 370 ( CL C. A. 5,1942); 
Okin r. Securities and Exchange Commission, 143 F. 2d 960 (C. CL A. 2, 
1944); Lownsbury r. Securities and Exchange C ommi ssion, 151 T. 2d 217 
839449—49-3 
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that review of such interlocutory orders may not be obtained 
collaterally.* The Administrative Procedure Act (5 U. S. C. 
1001, et seq.) does not change this principle but merely codifies 
it. 7 Thus, the Circuit Court of Appeals for the First Circuit 
has observed in a per curiam opinion that section 10 (c) of the 
Administrative Procedure Act “seems to us to recognize the 
continued validity of the decisions we have previously cited, 
holding that preliminary or procedural orders of an administra¬ 
tive body are not directly subject to court review.” Eastern 
Utilities Assoc, v. Securities and Exchange Com y n., 162 F. 2d 
385,387. 

It is plain, therefore, that this Court lacks jurisdiction to 
interrupt and delay the administrative proceedings before the 
Board to review an interlocutory order entered by the Board 
in such proceedings. Any review of such order by this Court 
must be had at the conclusion of the administrative proceed¬ 
ings in conjunction with the review of any final orders of the 
Board.* 


(C.CA.3, 1945); Chamber of Commerce of Minneapolis v. Federal Trade 
Commission, 280 Fed. 45 (C. C. A. 8,1922) ; Wagner v. Mitchell, 61 F. Supp. 
665 (M. D. Pa, 1945). 

'Collateral review has been denied in suits for injunctions ( Myers v. 
Bethlehem Shipbuilding Corporation, 803 U. S. 41 (1938); Sykes v. Jenny 
Wren Co^ 64 App. D. a 379, 78 F. 2d 729, cert. den. 296 U. S. 624 (1935) ; 
Maes Laboratories v. Federal Trade Commission, 78 App. D. C. 326, 140 F. 
2d 683 (1944), cert. den. 322 U. S. 752 (1944) ; Securities and Exchange 
Commission v. Andrews, 88 F. 2d 441 (C. C. A. 2 (1937)), and in suits for 
declaratory Judgments ( Macaulay v. Waterman S. S. Co^ 327 U. S. 540 
(1946); Federal Power Commission v. Arkansas Power <t Light Co^ per 
curiam, 330 U. S. 802 (1947)), Searst Radio v . Federal Communications 
Commission, 167 F. 2d 225 (App. D. C., 1948), and in a proceeding brought 
for the enforcement of an administrative snbpena (Perkins v. Endicott 
Johnson Shoe Co., 128 F. 2d 219 (C. C. A. 2, 1942) ). This Court has held 
that such cases are proper authorities to consider in determining whether 
an interlocutory order is reviewaWe directly. Aluminum Co. of America v. 


Federal Power Commission, supra. 

. T The Attorney General's Manual on the Administrative Procedure Act 
41947), pl 103, makes this dear in commenting upon section 10 (c) of the 
Act, which provides, in part, as follows: 

“Any preliminary, procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the review of the final 



Seaboard contends, however, that this firmly established 
principle is inapplicable in the case at bar because Seaboard, 
cannot obtain a review of the interlocutory order stnd any final 
order which may be entered by the Board and approved by the 
President in the Transfer case by virtue of the decision of the 
Supreme Court in Chicago & Southern Air Lines v. Waterman 
Steamship Corporation , 333 U. S. 103 (1048) (Reply to Re¬ 
spondent’s Objections to Petition For Stay of Proceedings, filed 
April 14, 1049, p. 3). We show below, however, that the 
Waterman case does not bar judicial review of questions 
relating to procedural irregularities in the issuance of an 
order approved by the President, and further, even if it does, 
that it refutes rather than establishes the right to 
direct review of an interlocutory order in the middle of an 
administrative proceeding. 

In the Waterman case the Supreme Court held that “orders 
of the Board as to certificate for overseas or foreign air trans¬ 
portation are not mature and are therefore not susceptible to 
judicial review at any time before they are finalized by Presi¬ 
dential approval” and that “after such approval has been 
given, the final orders embody Presidential discretion as to 
political matters beyond the competence of the courts to 
adjudicate”. (333 U. S. at p. 114). It seems clear, however, 
that the Court was not passing upon the question whether the 
Board’s compliance with legal and procedural requirements 
of the statute were subject to review. It put these questions 
aside at the outset by stating that the orders of the Board 
arose “by proceedings not challenged as to regularity” (333 U- 
S. atp. 105). 

Seaboard argues that this language was purely descriptive 
and has no particular significance. It points to the language of 
the dissenting opinion which, recognizing that no question of 

statutory authority are open to examination by the Court”. National Labor 
Relations Board v. Jones d LaughUn Steel Corp., 301 tT. S. 1, 47 (1987) See 
also the Attorney QeneraVs Manual on the Administrative Procedure Act 
(1947), pp. 103,10S-109, ami section 10 (e) (B) <4) of the Administrative 
Procedure Act which provides in part that: “[The reviewing court] shall 
* * • hold unlawful and set aside [final] agency action, findings and: 
conclusions found to be * * • (4) without observance of procedure re-; 
quired by law; 45) ^ '*■* 
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procedural irregularity was before the Court, states that “to¬ 
morrow” such questions may arise and the Board’s action will 
not be subject to correction by the Courts (333 U. S. at p. 118) 
(Reply to Respondent's Objections to Petition for Stay of Pro¬ 
ceedings, filed April 14,1949, pp. 13-15). It is possible to con¬ 
strue the Court’s decision in the Waterman case either as re¬ 
fusing to pass upon an issue that was not before it, or as 
intimating that procedural irregularities in orders approved by 
the President could not be judicially reviewed. We think that 
the position of the Board before the Court in the Waterman 
case requires the adoption of the former construction. 

In its brief in the Waterman case the Board stated (p. 52): 

To summarize our views: the President’s discretionary 
powers under Section 801 [of the Act] are not review- 
able. Questions as to the adequacy of evidence to sup¬ 
port the Board’s findings and conclusions do not present 
reviewable issues. The Board’s compliance with such 
statutory requirements as notice and hearing may be 
reviewable, together with outright questions of law such 
as would be involved in the Board’s failure to comply 
with the requirements of Section 401 (f). 

This conclusion was based on an analysis of the cases under 
the Tariff Acts of 1922 and 1930* which provide for investiga¬ 
tion by the Tariff Commission, including notice, public hearing, 
and the receipt of evidence, followed by a Presidential procla¬ 
mation approving changes in duties. Neither Act provided 
for direct review of the President’s proclamations, but under 
the statutory protest procedure importers sought to challenge 
in the Customs Court and the Court of Customs and 
Patent Appeals the validity of increases in duty resulting 
from such proclamations. As a result of such cases, it has 
been stated that an investigation by the Tariff Commission is a 
condition precedent to action by the President. Hampton & 
Co. v. United States, 276 U. S. 394, 405 (1928); William A. 
Foster & Co. Inc. v. United States, 20 C. C. P. A. (Customs) 15; 
United States v. Fox River Butter Co., 20 C. C. P. A. (Customs) 
38, cert, den., 287 U. S. 628 (1932). Specifically, it has been 

•Act of September 21,1922, c. 856, Title III, Sec. 815,42 Stat. 858, 941, and 
Act of Jane 17,1980, c. 497, 46 Stat 500, 701,19 U. S. C. 1386. 



held that where the public notice given by the Tfiriff Commis¬ 
sion relates to one commodity while the President’s proclama¬ 
tion changes the duty on a commodity not mentioned in the 
notice, there has been such a failure to comply with the statu¬ 
tory procedure that the increase in the duty is void. Carl Zeiss, 
Inc. v. United States, 76 F. 2d 412 (C. C. P. A. Customs, 1935). 
And it has been assumed that if the President exceeded his 
authority under the statute, as by increasing or decreasing rates 
of duty by more than 50 percent or by transferring commodities 
from the free list to the duty list, such action could be invali¬ 
dated in a proper proceeding. William A. Foster & Co. Inc. v. 
United States, supra, at pp. 23-25. However, in Norwegian 
Nitrogen Products Co. v. United States, 288 TJ. S. 294 (1933); 
and in United States v. Bush & Co., 310 U. S. 371 (1940), the 
Supreme Court held flatly that neither the findings of the Tariff 
Commission nor the final action of the President were review- 
able on the substantive merits, i. e., whether such findings or 
such action was justified by the evidence adduced before the 
Commission. ^ - 

Since the Board did not contend that approval of one of its 
orders by the President insulated such order from review for 
procedural or legal irregularities, and since the orders before 
the Court arose “by proceedings not challenged as to regu¬ 
larity,” as the Court stated, we submit that the Waterman case 
does not purport to determine whether an order of the Board 
approved by the President may be reviewed in the courts for 
procedural irregularities. While the Waterman, case does not 
preclude such review, 10 the cases under the Tariff Acts referred 
to above would seem to permit it. 11 The unreasoned assertion 
that the settled rule prohibiting direct review of interlocutory 
orders should be abandoned in this case because of the decision 


10 The situation appears to be that the four dissenting justices in the 
Waterman case would permit such review, and that the five justices repre¬ 
senting the majority have not expressed themselves on the question. 

" See also, for example, Perkins v. Elg, 307 U. S. 325,350 (1939), where the 
Supreme Court reversed the Secretary of Labor’s determination of a legal 
question as to the citizenship of an applicant for a passport, although it pro¬ 
fessed to have no power to interfere with the “discretion” of the Secretary 
of State to grant or withhold the passport. 




in the Waterman case should be rejected as based on unfounded 
conjecture. 

Even if it were concluded that the Waterman case precluded 
judicial review of procedural irregularities in Board orders if 
the orders had been approved by the President, and that re¬ 
view of the order denying Seaboard's motion to consolidate 
was not possible in conjunction with any final orders entered by 
the Board, it does not follow that this Court has jurisdiction to 
review directly the interlocutory order denying Seaboard's 
motion to consolidate. In Mansfield Journal Company v. 
Federal Communications Commission, App. D. C., No. 9817, 
decided March 7,1949, this Court held that an order severing 
three applications from a consolidated proceeding “was inter¬ 
locutory in character and not in itself appealable” notwith¬ 
standing the fact that the Court also held that the appellant had 
no standing to appeal from the final order entered by the Com¬ 
mission and, therefore, was deprived of review of the inter¬ 
locutory order at any time. Contrary to petitioner's belief, 
the Court did not hold that the appellant had no standing to 
appeal from the interlocutory order, but rather that the inter¬ 
locutory order was not in itself appealable. The case clearly 
holds that a nonappealable interlocutory order does not be¬ 
come directly re viewable because it cannot be reviewed in 
conjunction with a final order. Cf. Perkins v. Lukens Steel Co., 
310 U.S. 113 (1940). 

The discretionary character of the Board’s interlocutory or¬ 
der denying Seaboard's motion to consolidate is of pivotal im¬ 
portance to the determination of whether such order is directly 
reviewable, assuming for the moment that it cannot be re¬ 
viewed in conjunction with a final order of the Board because 
of the ruling in the Waterman case. Since the Waterman case 
clearly holds that final Presidentially approved actions in this 
area are not subject to judicial reyiew, and that the Board rec¬ 
ommendation to the President pursuant to the statutory stand¬ 
ards does not possess the finality requisite to review even 
though “it may be a step, which if erroneous will mature into 
a prejudicial result”, it would be strange indeed if an admittedly 
interlocutory order of the Board calling for an even freer ex- 


ercise of discretion “ should be subject to such i-eview. The 
Waterman decision clearly indicates that this is not the case 
(303 IT. S. 103 at pp. 112-113). 

In summary, we submit that the ordinary rule that the Court 
lacks jurisdiction to review directly an interlocutory, procedural 
order of the Board is applicable in this case; that such rule is 
not rendered inapplicable by the decision in the Waterman case 
because that case does not bar judicial review of an order 
approved by the President for failure to comply with statutory 
requirements of law and procedure; but that, even if it is in¬ 
terpreted to the contrary, the decisions in the Waterman and 
Mansfield Journal cases negative any inference that this Court 
should depart from the usual rule and assume jurisdiction to 
review directly-a discretionary, interlocutory order of the 
Board. 

IL Seaboard will not be deprived of its right to a full and fair 
hearing on its application because of the Board’s refusal to 
consolidate such application with The North Atlantic Route 
Transfer Case 

Seaboard argues chiefly that the Board's order denying its 
motion to consolidate its application for a certificate with the 
Transfer case should be reversed because it had a ‘legal right 
to have its certificate application consolidated” (Pet. Br. 
22-28,29). It points to no provision in the Act or the Board's 
regulations, however, which grant it a right to consolidation. 
Rather it assumes to derive such a right through the provision 
of section 401 (c) of the Act which directs that it shall be given 
a hearing on its application for a certificate. Seaboard's argu¬ 
ment runs like this: The Transfer case is an “area” proceeding 
to redetermine the route pattern in the North Atlantic area; 
the scope of the issues in such proceeding “is exactly the same 
as in any ‘area' proceeding” (Pet. Br. 19-22); once an area 

u Federal Communication* Commission v. PottsviUe Broadcasting Com- 
pony, 809 U. S. 134,138 (1910); American Trucking Assoc, v. V. S., 326 U. S. 
77, 83 (1945); American Power d L. Co. v. Securities <£ J5». Com'n, 141 P. 
2d 606, 614 (C. a A. 1,1944) affd 329 U. S. 90 (1946) ; Pulitzer Pub. Co. V. 
Federal Communications Commission, 68 App. D. C. 124, 94 F. 2d 249, 252 
(1937). 
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pattern is established in such a proceeding “the area is in a 
sense closed to additional and later applicants” (Pet. Br. 15); 
to exdude Seaboard’s application from consideration in the 
proceeding to redetermine the area route pattern effectively 
deprives it of & hearing on its application because the Board will 
have decided the very question presented by the application 
before giving any consideration to it. Seaboard draws an 
analogy between its factual situation and that presented in 
Ashbacker Radio Co . v. Federal Commumcations Commission, 
326 U. S. 327 (1945), and relies on the decision in that case to 
support its contention here. 

Every single premise in Seaboard’s argument, and its conclu¬ 
sion, predicated upon the application of the Ashbacker case to 
wholly different facts not within the contemplation of the 
Court’s opinion, is erroneous. We shall show that the Transfer 
case is not an “area” proceeding to redetermine the route pat¬ 
tern in the North Atlantic area and that the scope of the issues 
in such proceeding is different, and much narrower, than in 
an area proceeding. By indicating the precise scope of the 
issues in the proceeding, we shall demonstrate that the Board 
will not pass upon the issue raised by Seaboard’s application in 
deciding the Transfer case, and that such decision therefore 
will neither preclude nor prejudice the granting of Seaboard’s 
application. It will thus become apparent that the Ashbacker 
case has no application to the case at bar, and that Seaboard’s 
right to an effective hearing on its application has not been 
curtailed in any way by the denial of its motion to 
consolidate. 13 

9 There is no question bnt that Seaboard will have a hearing on Its appli¬ 
cation. As indicated above, on March 1, 1949, the Board ordered that 
Seaboard's certificate case “be set down for hearing as promptly as possible 
consistent with orderly procedure” (App. 119), prehearing conferences were 
held in connection therewith on March 30 and May 11 (Supp., infra, pp. 1, 
24), and the hearing is tentatively scheduled to commence as soon as exhibits 
can be exchanged, probably on September 26 (Supp., infra, p. 27). Sea¬ 
board’s only complaint is that the hearing will be an empty one if the issues 
raised by its application are decided on a different record. Since that is not 
the case, the hearing it will receive will fully preserve all of its rights. 





A. The Transfer case Is not a conventional area proceeding to determine 
what new air tr a nspo rt ation services are r e q u ir ed In the North Atl a ntic 
area and to redetermine the route pattern in sach area, 1st Is a proceed¬ 
ing to determine whether the ag ree m e n t b etwee n Pta American and 
Overseas, and related transactions, should be approved and, if approved, 
whether and what changes in the certificates of Pan American, Overseas, 
and TWA are req uir ed as a condition of sach approval in order to m a in - 
tain a proper competitive balance between Pan American and TWA in 
the public interest 

Seaboard’s entire case rests on its constantly reiterated as¬ 
sumption that the Transfer case is a typical "area” proceeding 
in which the route pattern in the North Atlantic area will be 
redetermined in much the same way as it was established in 
1945 in the North Atlantic Route Casey 6 C. A. B. 319 (Pet. Br. 
19,22,26,27,29,30,33). By this assumption it seeks to create 
the impression that the issue presented by its application, 
namely, "whether international air cargo service can best be 
performed by specialized nonsubsidized cargo carriers or by 
existing mail and passenger carriers” (Pet. Br. 30), is one which 
the Board will decide in the Transfer case. Both the assump¬ 
tion and the impression are inaccurate. 

The Transfer case is not a typical area proceeding. 14 Unlike 
the usual "area” proceeding it was not commenced by the filing 

* Seaboard’s description of the need for and the Board's past practice with 
respect to the authorization of new air transportation service through 
“area” proceedings is essentially accurate (Pet Br. 8-18). However, it must 
be read in proper perspective. The practice was developed and utilized 
during a period extending roughly from 1945 to 1948. During* this period 
a host of applications deferred during the war were considered in “area” 
proceedings and the domestic and international air map was largely re¬ 
made, as Seaboard recognizes (Pet Br. 9). Of course, once an area pro¬ 
ceeding is concluded by the authorization of new service^ the area, in Sea¬ 
board’s words, “is in a sense dosed” (Pet Br. 15). Repetition of these 
large “area” proceedings is not to be expected. The practice Seaboard has 
described is, therefore, largely of historical interest rather than indicative 
of current practice. The Board has learned through experience that as 
a practical matter the consideration of applications for all kinds of services 
in an area, particularly if the area is a large one, makes the proceeding so 
unwieldly as to destroy its usefulness. In more recent area cases the Board 
has refused to consolidate proposals for trunk line services with proposals 
for local or feeder services. Additional Service To Florida Case, Docket 1868 
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and consolidation of numerous applications to provide new 
services in an area. In fact not a single application for a cer¬ 
tificate is included in the proceeding. Pan American has two 
applications to provide new services in the area on file with the 
Board but neither of them has been consolidated into the pro¬ 
ceeding. Its application to serve Paris and Rome (Docket 
2986) was filed on June 6,1947, a month before Seaboard’s ap¬ 
plication was filed, while its application to serve Kuwait and 
Bahrein (Docket 3411) was filed on July 9, 1948. Moreover^ 
the proceeding instituted by the Board under section 401 (h) 
of the Act, which created an “area” proceeding according to 
Seaboard, specifically provides that no route changes are to be 
considered unless the agreement between Pan American and 
Overseas is approved (App. 117; Supp., infra , p. 34). The 
Board has never conducted an “area” proceeding in which all 
possible route authorizations were conditioned upon a finding 
unrelated to the statutory standards for awarding routes. On 
the surface, therefore, the Transfer case is not an area proceed¬ 
ing, and its scope may not be determined by classifying it as 
such. 

In any event, the basic question is not whether the Transfer 
case may be termed an “area” proceeding, but whether the 
scope of the issues in that proceeding encompasses the issues 
raised by Seaboard’s application for a certificate. Seaboard 
refuses to come to grips with this question but confines itself 
to the generalization that “the scope of the issues is the same 
as in any ‘area’ proceeding before the Board” (Pet. Br. 22). 
This is not surprising since it reaches its conclusion on the basis 

et al.. Orders Serial Nos. E-857 (October 6, 1947) and E-1083 (December 
29, 1947); Service in Veto England States Case, Docket 2196 et al., Order 
Serial No. E-2201, November 17, 1948. The latter order is presently before 
this Court for review. Eastern Air Lines, Inc. v. Civil Aeronautics Board, No. 
10,099. In any event. Seaboard admits that the “area” proceeding is an 
"administrative technique” designed to facilitate the Board’s work which 
was not adopted under any “specifically articulated legal compulsion” (Pet 
- Br. 11), and this Court has recently remarked that “an administrative agency 
is not bound by its own prior determinations.” State Airlines, Inc. v. Civil 
Aeronautics Board, App. D. C., No. 9748, decided April 6,1949. Under these 
circumstances, even though the Board might have used an “area” proceed¬ 
ing technique In the case at bar, it was not bound to do so. And there are 
convincing reasons why it did not do so. See infra , pp. 34-40. 







of the self-serving declarations made by the parti< 2 s in attempt¬ 
ing to get the Board to define the scope of the proceeding as 
they desired (Pet. Br. 19-22). Resort to such sources is un¬ 
necessary in view of the Board's statements on the question. 

The Transfer case was commenced by the filing with the 
Board of a petition for the approval of an agreement dated 
December 13, 1948, between Pan American and Overseas for 
the transfer of the properties of Overseas to P’an American, 
including the transfer to Pan American of the Certificate of 
public convenience and necessity held by Overseas and entitling 
it to fly the North Atlantic with passengers, property, and mail 
(App. 35-97; note 2, supra ). Since this agreement falls within 
the provisions of section 408 (a) (2) of the Act (Pet. Br. 45), 
approval is required under section 408 (b) (Pet. Br. 45-47), and 
for such approval a showing is required that (1) the agreement 
will be “consistent with the public interest,” and (2) the acqui¬ 
sition will not “result in creating a monopoly and thereby re¬ 
strain competition or jeopardize another air carrier not a party” 
to the acquisition. Section 408 (b) also authorizes the Board 
to approve acquisitions “upon such terms and conditions as it 
shall find to be just and reasonable and with such modifications 
as it may prescribe.” 

On March 1,1919, the Board consolidated with the Transfer 
case a proceeding instituted by it under section 401 (h) of the 
Act (Pet. Br. 43) “to determine whether, if the proposed trans¬ 
fer of the certificate of American Overseas to Pan American is 
approved,” the public convenience and necessity require that 
the certificates of Overseas, Pan American, and TWA “should 
be altered, amended, or modified in whole or in part, and in 
such event to make such amendments, alterations, and modifi¬ 
cations of the certificates * * * as may be found to be 
required by the public convenience and necessity” (App. 117- 
118). This order was predicated upon the following findings 
(App. 116-117): 

1. The proposal to transfer the certificate of public 
convenience and necessity of American Overseas to Pan 
American would substantially revise the route pattern 
established by the President and the Board in the North 
Atlantic Route Case , 6 C. A. B. 319 (1945), and if said 



proposal is to be approved, the President and the Board 
should be able to alter, amend, and modify the route 
patterns of the American-flag carriers across the North 
Atlantic, American Overseas, Pan American, and TWA, 
as may be in the public interest, and should not be 
limited merely to action on the proposal submitted by 
Pan American and American Overseas; 

2. It would not be desirable to institute a proceeding 
to reexamine at this time the North Atlantic route 
pattern apart from any changes required in the event 
of approval of the transaction between American Over¬ 
seas and Pan American ; 

It is this order upon which Seaboard bases its contention that 
“the scope of the issues in the Route Transfer Case now pend¬ 
ing before respondent is exactly the same as in any ‘area’ pro¬ 
ceeding” (Pet Br. 19). 

Soon after the issuance of this order disagreement arose with 
respect to the Examiner’s interpretation of it and his rulings 
on the scope of the proceeding. Motions were filed with the 
Board requesting a review of specific rulings of the Examiner 
and for revocation of the 401 (h) order. In passing upon these 
motions the Board stated the following with reference to its 
previous findings and order (Supp., infra, pp. 33-35): 

When we made the foregoing findings and adopted 
the foregoing Order it was our belief that at the time 
the Board and the President were called upon to de¬ 
termine whether the proposal to transfer AOA’s route 
to PAA should be approved, they should not be limited 
solely to action on the agreement. The determination 
of whether it would be in the public interest to have two 
rather than three American-flag carriers certificated in 
the North Atlantic area could not intelligently be made 
unless we could also indicate the route pattern of the 
two carriers, as we had the route pattern of the three 
existing carriers in 1945. Otherwise, we might conclude 
that the public interest would be better served by the 
existence of only two carriers, but not two carriers hav¬ 
ing the route patterns that would exist if we simply 
approved the route transfer agreement. We would thus 



be forced to disapprove a two-carrier scheme which we 
favored because it embodied an unfavorable route pat¬ 
tern. For this reason, and because it is our responsi¬ 
bility under the Act to develop a proper route structure, 
we felt that it was necessary to institute a proceeding 
looking to the alteration, amendment or modification of 
the certificates of the American-flag carriers across the 
North Atlantic so that at the conclusion of the proceed¬ 
ing looking to the approval of the agreement, we would 
be in a position to impose any route changes that were 
reasonably required in the public interest as a condition 
to the approval of the agreement. We had in mind that 
approval of the transfer agreement might only be pos¬ 
sible upon conditions which we might reasonably impose 
involving alterations, amendments or modifications of 
all the certificates, as determined through the 401 (h) 
proceeding. If PAA and AOA accepted such condi¬ 
tions, we would then be in a position to alter, amend or 
modify their certificates with their express consent. We 
likewise had in mind the possibility of altering, amend¬ 
ing or modifying TWA’s certificate, such changes being 
conditioned first, on the approval of the route transfer 
agreement by the Board and the President, and second, 
upon the acceptance by PAA and AOA of the conditions 
imposed upon such approval and the execution of their 
agreement. 

The institution of the proceeding under Section 
401 (h) was intended to be completely subordinate to 
the route transfer proceedings. We did not intend to 
alter, amend, or modify the certificates of any of the 
transatlantic carriers unless such changes were condi¬ 
tioned upon approval of the transfer agreement and 
acceptance of that approval as conditioned. Nor did 
we intend to determine in the 401 (h) proceeding 
whether new services were required in the area covered 
by the certificates of the transatlantic carriers. We were 
concerned solely with putting ourselves in a position to 
achieve a proper competitive balance between the two 
remaining transatlantic carriers if that was necessary in 



order to give approval to the transfer agreement between 
PAA and AOA. Our views on all of the foregoing 
matters are still the same. 

The Board then proceeded to apply these views to the spe¬ 
cific questions before it. It denied Pan American’s motion to 
revoke its prior order insofar as it instituted the 401 (h) pro¬ 
ceeding and consolidated it with the Transfer case because it 
believed that “the Board and the President should be able to 
consider whether, and to what extent, other route changes are 
required in the public interest as a condition of approval of the 
transfer agreement” besides those resulting from the transfer 
(Supp., infra , p. 35). Likewise, it refused Pan American’s 
request to define the specific route changes to be considered and 
to limit them to a few major traffic points in Europe. The 
Board acted on TWA’s requests as follows: It refused to direct 
the Examiner to receive evidence relating to the extension of 
the temporary certificates of TWA, Pan American, and Over¬ 
seas beyond their present expiration dates in 1952. It held 
that for the purpose of arriving at “a proper competitive bal¬ 
ance between the carriers remaining in the North Atlantic area 
in the event that such action is deemed necessary as a condi¬ 
tion to the approval of the transfer agreement * * * it 
was and is unnecessary, and we did not and do not intend, to 
put in issue the question of the extension of the temporary 
certificates of the transatlantic carriers.” On the other hand, 
the Board directed the Examiner, as TWA requested, to re¬ 
ceive evidence relating to alterations, amendments, or modifi¬ 
cations of the certificates of the transatlantic carriers “without 
limitation as to the geographical area and without limitation 
as to whether the authorizations granted by such certificates 
are temporary or permanent in character.” The Board held 
that unless it could consider changes in Pan American’s “per¬ 
manent authorization” and “all points on the certificates of 
the carriers,” “we cannot achieve a proper competitive balance 
between the transatlantic carriers remaining if the route trans¬ 
fer agreement is approved.” Plainly, the Board has expressed 
itself with sufficient clarity and detail to determine the scope 
of the Transfer case. 






The key to the scope of the proceeding lies in the problem 
confronting the Board which led it to institute the 401 (h) 
proceeding. The problem may be simply stated: the Board 
was faced with the substantial possibility that at the con¬ 
clusion of the case it would not have a record before it which 
would permit it to reach a proper decision, and business ex¬ 
igencies would not permit a supplementary hearing. As the 
Board stated, “* * * we might conclude that the public 
interest would be better served by the existence of only two 
carriers, but not two carriers having the route j)atterns that 
would exist if we simply approved the route transfer agree¬ 
ment. We would thus be forced to disapprove a two-carrier 
scheme we favored because it embodied an unfavorable route 
pattern.” The 401 (h) proceeding was instituted solely to 
meet this dilemma and its scope is just as narrow as the problem 
that called it forth. This is evident from the Board’s specific 
rulings with respect to- the scope of the proceeding. Its denial 
of Pan American’s motion for reconsideration reaffirmed its 
position that some expansion of the proceeding was required. 
In directing the Examiner to receive evidence relating to all' 
points on the certificates of the carriers including those on 
Pan American’s permanent certificate, the Board made it abun¬ 
dantly clear that the ultimate objective of the 401 (h) pro¬ 
ceeding was to put it in a position to “achieve a proper com¬ 
petitive balance between the transatlantic carriers remaining 
if the route transfer agreement is approved.” Such an objec¬ 
tive was responsive to the directive in section 408 (b) of the 
Act (see Pet. Br. 45-46) which required the Board, before 
approving the transfer agreement, to find that the transfer 
would not “result in creating a monopoly and thereby restrain 
competition or jeopardize another air carrier not a party” to 
the transfer. On the other hand, the Board has clearly stated 
again, as it did in substance in the order under review (App. 
122), that the 401 (h) proceeding was not intended to raise any 
issue as to “whether new or different services were needed in 
the area.” And it directed the Examiner to exclude evidence 
relating to the extension of the temporary certificates beyond 
their expiration dates in 1952. It has thus made dear that a 
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further proceeding will be held prior to the expiration of the 
temporary certificates at which broader questions of the route 
pattern will be considered. 

It is evident from the foregoing that the Transfer case is 
not an “area” proceeding either in form or in substance. Nor 
is it a proceeding to redetermine definitively the area route 
pattern as Seaboard suggests. The most that can possibly be 
said on this score is that if the Board approves the transfer 
agreement, and if it conditions approval upon route changes 
designed to achieve a competitive balance between the carriers 
left in the area, and if the parties to the agreement accept the 
changes and execute the agreement, then to the extent of such 
changes the area route pattern will be temporarily changed. 
But a possible change in the route pattern is not the central 
issue raised by Seaboard’s application. 15 Seaboard is inter¬ 
ested in the same points and areas as the certified carriers. 
It says that “one or the other of those certificated carriers now 
operates between every point and area applied for by Seaboard 
& Western” (Pet. Br. 22). As an intervener in the Transfer 
case (App. 119-120), Seaboard will have full opportunity to 
protect its interests with respect to possible changes in the 
arrangement of the points and areas into routes, as the Board 
specifically found (App. 122). 

The real issues raised by Seaboard’s application relate to the 
establishment of a new specialized cargo service rather than to 
the pattern of routes (App. 29-31). Thus, Seaboard states 
that its “application presents a tremendously important is¬ 
sue: whether international air cargo service can best be per¬ 
formed by specialized nonsubsidized cargo carriers or by exist¬ 
ing mail and passenger carriers” (Pet. Br. 30, 23). While this 
statement assumes the need for specialized cargo services, it 

"Thus, its application states (App. 21, 34-85): “9. This application 
should not be construed by the Board as preventing the Board from allotting 
or certifying to the Applicant, in response to this application, any routes, 
regular or irregular, which include or omit any or all areas specified in 
paragraph 4, or which include or omit major terminals or co-terminals 
which are set forth in such areas, or from changing in any manner the 
routes or services described in this application, which allotment or certifica¬ 
tion the Board may find to be required by the public interest, convenience or 
necessity.” 




shows that the substantial issue in Seaboard’s application case 
relates to the type of service rather than the pattern of routes. 
Seaboard also states, “If Seaboard’s case were consolidated with 
the Route Transfer Case , it is true that the Board would have to 
consider and decide Seaboard’s application; and it is true, there¬ 
fore, that issues relating to the need for additional service would 
have been brought into the case” (Pet. Br. 34). In a public 
statement dated February 21, 1949, the Board indicated its 
intention of taking action with respect to special cargo services 
in the international field, stating: 1 * 

The volume of international air freight has grown rap¬ 
idly since the war and has now reached substantial pro¬ 
portions. We will set down for early hearing certain 
applications for international freight operations. The 
purpose of this action is to determine whether public 
convenience and necessity requires the certification of 
one or more specialized freight carriers in this field. The 
principal issues will be whether the public interest re¬ 
quires such service; if so, whether it can be conducted 
economically on a continuing basis; and whether it 
should be provided by applicants yet to be certificated or 
alternatively by existing certificated carriers. 

Three days later it ordered that Seaboard’s application “be set 
down for hearing as promptly as possible consistent with or¬ 
derly procedure” (App. 119). The report of the Examiner on 
the first prehearing conference states the following with respect 
to the issues in the proceeding on Seaboard’s application (Supp., 
infra, p. 3): 

It was agreed by all the parties that the primary is¬ 
sues involved in this proceeding are (1) whether the 
public convenience and necessity require the proposed 
service or services, (2) is the applicant a citizen of the 
United States and is he fit, willing, and able to perform 
the services for which he seeks authorization and to con¬ 
form to the provisions of the Civil Aeronautics Act and 
the rules and regulations and requirements thereunder, 

* Civil Aeronautics Board, Economic Program For 1£>49, Statement of 
Policy, pp. 17-18. 
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and (3) if the public convenience and necessity require 
the proposed service or services and a selection of car¬ 
riers is necessary, which applicant meeting the issues 
above is required by the public interest to perform the 
service or services to be authorized. 

Thus, the “principal” or “primary"’ issues raised by Sea¬ 
board’s application are whether new specialized cargo services 
are required and feasible in the area, and whether they shall 
be performed by Seaboard or existing carriers (Pet. Br. 23,30), 
not the specific routes to be served (see note 15, supra). Since 
the Board has indicated that questions relating to the need for 
“new or different services” within the area is outside the scope 
of the Transfer case, the substantial issues raised by Seaboard’s 
application are outside the scope of that proceeding. And they 
cannot be brought within the proceeding by an unexplained 
assertion that “in redetermining the route pattern these issues 
are present” (Pet. Br. 23). 

B. Seaboard's failure to secure consolidation win neither preclude nor 
prejudice its right to an effective hearing on its application upon which 
the Board will for the first time decide the issues raised by such 
application 

We have already shown that the issues raised by Seaboard’s 
application as to whether a new specialized cargo service is 
needed in the area will not be considered or passed upon by the 
Board in the Transfer case. In view of this fact, the Board will 
not, of course, have occasion to consider or pass upon the ques¬ 
tion of who shall provide such service. Thus, the only reason 
advanced by Seaboard for believing that the hearing on its ap¬ 
plication will be an empty one is completely fallacious. The 
Board will consider the issues raised by Seaboard’s application 
for the first time on the record made at Seaboard’s hearing and 
will be in a position to act favorably on Seaboard’s application 
to the same extent as it is in any certificate proceeding. Under 
these circumstances, the denial of Seaboard’s motion to con¬ 
solidate in no way curtails or prejudices its statutory right to a. 
hearing on its application. 

There are other factors, not previously adverted to, which 
convincingly support this conclusion: (1) The Board specifi¬ 
cally found that “changes in the certificates of the three trans- 
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atlantic carriers * # * would not preclude a granting of 
Seaboard k Western’s certificate application if required by the 
public convenience and necessity” (App. 121-122). (2) On 
April 25,1949, the Board adopted its tentative opinion in the 
Air Freight Case, Order Serial No. E-2759, in which it proposed 
to certificate for a period of five years four specialized air cargo 
carriers to operate domestically over specified routes, two of 
which were transcontinental in scope. The Board’s proposal 
was made notwithstanding the fact that the authorizations will 
duplicate permanent authorizations to certificated carriers to 
transport property over directly competitive routes. j( 3) The 
certificates of the three transatlantic carriers have been and 
will continue to be temporary certificates, expiring in 1952. 
(4) The temporary authority of the transatlantic carriers with 
respect to the type of cargo operation they may conduct wifi be 
the same after the Transfer case is decided as it ?ras before the 
proceeding was instituted, and when Seaboard filed its appli¬ 
cation. Unlike Seaboard, the certificated carriers transport 
property to a large extent in the cargo compartments of their 
passenger planes. It seems likely that, while subsidizing the 
operation of these planes, the Board will also permit the car¬ 
riers to fill the cargo compartments of their planes and earn 
additional revenues. Thus, the situation Seaboard faces will 
be the same as when it filed its application irrespective of the 
outcome of the Transfer case. 

The Ashbacker case, upon which Seaboard relies so heavily 
(Pet. Br. 24-28), has no application to the case at bar. In that 
case the Supreme Court stated its determination as follows 
<326 U. S. at p. 333): 

We only hold that where two bona fide applications are 
mutually exclusive the grant of one without a hearing 
to both deprives the loser of the hearing which Congress 
chose to give him. 

In order to bring itself within the purview of that bolding 
Seaboard must establish at least that the authority it seeks 
by its application and the authority which may be conferred 
upon the transatlantic carriers in the Transfer case are “mu¬ 
tually exclusive.” This it cannot do. 
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In Hie Ashbacker case the applications for radio licenses were 
‘‘mutually exclusive” because the applications were for the 
same authority and it was not physically possible to grant both 
of them. The Communications Commission stated that the 
simultaneous operation of both applicants “would result in 
intolerable interference to both” and found that the two 
applications were “actually exclusive.” Such a situation does 
not exist with respect to air carrier certificates, as the Board 
pointed out in the West Coast Case, 8 C. A. B. (No. 48) 636, 
637-638 (1947). The Ashbacker case must be stretched to 
. cover new ground if it is to have any application to the case at 
bar. 

But even if air carrier certificates were said to be “mutually 
exclusive” when the grant of one raised a substantial economic 
impediment to the grant of a similar certificate, which is ap¬ 
parently Seaboard's unexpressed position, the principle of the 
Ashbacker case would not require that Seaboard be granted 
consolidation. The crucial distinction is that, in the Ashbacker 
case, Ashbacker was required not only to convince the Com¬ 
mission that it should have a license, but also that Fetzer’s 
license should be withdrawn. It was this latter factor which 
led the Court to conclude that Ashbacker “has been placed 
. under a greater burden than if its hearing had been earlier.” 
But the temporary authority of the transatlantic carriers can¬ 
not be revoked, except for wilful violations, and need not be 
suspended in order to create an economic climate which would 
justify the granting of Seaboard’s application after a later 
hearing. This is apparent from several facts. First, Seaboard 
and the transatlantic carriers are all transporting property in 
the area at the present time. While Seaboard is only author¬ 
ized to operate as an “irregular air carrier,” it says that its cargo 
operations have been more extensive than those of the com¬ 
bined operations of the certificated carriers, and have always 
been profitable. 17 Second, in the Air Freight Case, Order Serial 
.No. 2759, decided April 25, 1949, the Board has just proposed 
to certificate four specialized domestic cargo carriers without 
finding it necessary to suspend any authority of the directly 


"Petition To Stay and Postpone Further Proceedings, filed March 29, 
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competitive certificated carriers. Third, Seaboard has always 
proceeded on the assumption that its service would be an 
additional service in the area. Its application emphasizes the 
differences between its proposals and those of the certificated 
carriers (App. 31), as the Board found (App. 121), and ad¬ 
vances that as a reason for granting its application. Sea¬ 
board has never sought the suspension of the transatlantic 
carriers’ temporary authorizations to carry property. If those 
authorizations, which are essentially the same now as they will 
be after the Transfer case is decided, were “mutually exclusive” 
with Seaboard’s application, its application would never have 
been filed. Seaboard, unlike Ashbacker, has no “greater bur¬ 
den” as a result of having a later hearing because it does not 
have to displace anyone either for physical or economic rea¬ 
sons in order to be successful. 

Even if it were assumed, arguendo, that the temporary 
authorizations to carry property which may be issued in the 
Transfer case would constitute some sort of an economic im¬ 
pediment to the granting of Seaboard’s application, the prin¬ 
ciple of the Ashbacker case would not require that Seaboard be 
granted consolidation. The decision in the Ashbacker case was 
designed to preserve existing rights and not to create new ones. 
Seaboard’s application was filed at a time when three trans¬ 
atlantic carriers held temporary authorizations to fly property 
across the North Atlantic. It was subject, quite properly, to 
whatever economic impediment those authorizations imposed. 
The decision in the Transfer case, in the absence of consolida¬ 
tion, will not impose any different economic difficulties. If the 
Board disapproves the transfer agreement, the present tempo¬ 
rary authorizations to carry property held by the transatlantic 
carriers will continue in effect. If it approves the agreement, 
either conditionally or unconditionally, the remaining carriers 
will continue to have such temporary authority to transport 
property, although over different routes. In neither event will 
the Board have determined whether specialized cargo services 
are needed in the area and who shall perform them. Those 
questions will remain for the hearing on Seaboard’s application, 
and will be considered in the same setting as they would have 
been in the absence of the Transfer case. Seaboard’s right to 
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an effective bearing will not have been curtailed or prejudiced 
in any way. Mansfield Journal Company v. Federal Communi¬ 
cations Commission , App. D. C. No. 9817, decided March 7 r 
1949. The Ashbacker case cannot support Seaboard's position 
in this case unless it is completely perverted. 

IIL The denial of Seaboard’s motion to consolidate constitutes 
a reasonable exercise of the discretion conferred upon the 
Board to "conduct its proceedings in such manner as will 
be conducive to the proper dispatch of business and to the 
ends of justice” 

Section 1001 of the Act (49 U. S. C. 641) authorizes the Board 
to “conduct its proceedings in such manner as will be conducive 
to the proper dispatch of business and to the ends of justice." 
The scope of the discretion conferred upon the Board by such 
a provision has been indicated by the Supreme Court in Federal 
Communications Commission v. Pottsvdle Broadcasting Co., 
309XL S. 134,148 (1940). There the Court said: 

* * * the subordinate questions of procedure in 
ascertaining the public interest, when the Commission's 
licensing authority is invoked—the scope of the inquiry, 
whether applications should be heard contemporaneously 
or successively, whether parties should be allowed to 
intervene in one another's proceedings, and similar ques¬ 
tions—were explicitly and by implication left to the 
Commission’s own devising, so long, of course, as it ob¬ 
serves the basic requirements designed for the protection 
of private as well as public interest. 

This principle has been held applicable to questions of con¬ 
solidation on many occasions. Pulitzer Pub. Co. v. Federal 
Communications Commission , 94 F. 2d 249, 252 (App. D. C., 
1937); American Trucking Assoc, v. U. S., 326 U. S. 77, 83 
(1945); American Power & L. Co. v. Securities & Ex. Com*n., 
141F. 2d 606,614 (C. C. A. 1,1944). See also National Broad¬ 
casting Co. v. Federal Communications Commission, 76 App. 
D. C. 238,132 F. 2d 545 (1945), affirmed 319 U. S. 239 (1943). 
Since we have already shown that the denial of Seaboard's mo¬ 
tion to consolidate did not deprive it of any right, the inquiry 
on this branch of the case, under the governing precedents, is a 





narrow one. In order to upeet the Board's determination the 
burden is on Seaboard to show that the Board's action was so 
unreasonable and arbitrary as to constitute an abuse erf discre¬ 
tion. It is of no significance that the Board might reasonably 
have followed some other course. The choice between alterna¬ 
tives lies with the Board. 

The Board's order denying Seaboard's motion to consolidate 
was predicated upon detailed findings which amply disclose 
the basis for, and convincingly demonstrate the vrisdem of, its 
action (App. 120-123). In substance, the Board found that 
Seaboard's application raised new and different issues than 
those present in the Transfer case which “would unduly 
broaden the scope of the issues” and “cause delay in the hearing 
of such proceeding.” With respect to Seaboard's interests, 
the Board found that Board action in the Transfer case “would 
not preclude a granting of Seaboard & Western's certificate 
application if required by the public convenience and neces¬ 
sity,” that “to the extent that Seaboard & Western has any 
interest in route revisions dependent upon approval of the 
route transfer in the North Atlantic Route Transfer Case it 
can protect that interest by the exorcise of its righ ts as an inter¬ 
vener in that proceeding,” and that Seaboard's certificate case 
was being expedited. A reading of the Board's order makes 
plain that it gave careful consideration to “the protection of 
private as well as public interest” in reaching its decision, and 
that its decision was a reasonable one. 

Seaboard has attacked the Board's findings as lbeing “wholly 
inadequate to support” its order (Pet. Br. 31-37). Its argu¬ 
ments require some comment. Seaboard launches a lengthy 
attack against the Board's finding that Seaboard's “application 
emphasizes that there are basic differences between the ■type 
of operation proposed therein and the operations; of the sched¬ 
uled air carriers.” Seaboard now says that “there is no differ¬ 
ence whatsoever between the service which petitioner pro¬ 
poses and the service which existing certificated air carriers 
are authorized to perform” (Pet. Br. 31-33). Bbwever, in its 
amended application (App. 29-35) Seaboard stated that “Ap¬ 
plicant has found a demonstrable need for international air¬ 
freight service, which need can best be fulfilled by a carrier 
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operating on a demand basis and devoted exclusively to air 
freight” (App. 29-30), and that “there are basic differences 
between this type of operation and the operations of the sched¬ 
uled air carriers of passengers” etc. (App. 31). The Board’s 
finding is clearly supported by the record. If Seaboard thinks 
its application is inaccurate it should amend it. It has no 
cause to complain because the Board accurately characterized 
what it stated. 

Seaboard assails the Board’s finding that possible changes 
in the certificates of the three transatlantic carriers “would 
not preclude a granting of Seaboard & Western’s certificate 
application if required by the public convenience and neces¬ 
sity” on the ground that such a finding was held insufficient in 
the Ashbacker case (Pet. Br. 33-34). We have already shown 
that the Ashbacker case is inapplicable here because there are 
no “mutually exclusive” applications involved, and Seaboard 
is under no “greater burden” as a result of having a later hear¬ 
ing, since it is not required to displace another carrier in order 
to be successful. Supra, pp. 31-34. 

Next Seaboard complains about the Board’s findings de¬ 
tailing the specific additional issues that consolidation would 
have brought into the case (Pet. Br. 34-35). The Board found 
that “the granting of Seaboard & Western’s motion would make 
it necessary to consider the authorization of additional trans- 
_ atlantic routes for the carriage of property even though the 
said transfer was disapproved, and would necessarily raise 
issues relating to the need for such additional service” and 
other issues as to Seaboard’s “fitness, willingness, and ability 
under section 401 (d) of the Civil Aeronautics Act” none of 
which issues are now present in the case. Seaboard does not 
challenge the accuracy of these findings. It admits that “If 
Seaboard’s case were consolidated with the Route Transfer 
Case, it is true that the Board would have to consider and decide 
Seaboard’s application; and it is true, therefore, that issues 
relating to the need for additional service would have been 
brought into the case” (Pet. Br. 34). It argues that the issue 
of fitness is “relatively simple,” although TWA, Overseas, and 
Pan American have taken the position in Seaboard’s certificate 
case that Seaboard is unfit because it has “repeatedly violated 






the Civil Aeronautics Act and the rules and regulations issued 
thereunder” (Supp., infra, p. 4). Seaboard urges further that 
all of these issues “must be decided in any event in Seaboard’s 
certificate case.” This is true. But the same thing could be 
said in support of a request for consolidation of any two cases. 

Seaboard next attacks the Board’s finding that consolidation 
“would unduly broaden the scope of the issues in The North 
Atlantic Route Transfer Case, and would cause undue delay 
in the hearing of such proceeding, and would not be conducive 
to the proper dispatch of the Board’s business” on the ground 
that these “would not.be proper considerations upon which to 
base denial of consolidation” “if Seaboard has a right to have 
its certificate application consolidated” (Pet. Br. 35). We 
have already shown (supra, pp. 30-34) that Seaboard does not 
have a “right” to consolidation. This argument has no tend¬ 
ency to establish that the Board abused its discretion. More¬ 
over, Seaboard admits that “the scope of the issues would be 
broadened to some extent,” but justifies such broadening on the 
ground that it would not be sufficient “so as to cause material 
delay in the proceeding.” The fact that Seaboard disagrees 
with the Board does not establish arbitrary action on the part 
of the Board, and the facts clearly support the Board’s judg¬ 
ment. The hearing in the Transfer case commenced on May 
16, 1949. According to the latest time schedule for the pro¬ 
cedural steps in Seaboard’s certificate case, the hearing in that 
proceeding will not start until September 26, 1949, over four 
months after the hearing in the Transfer case (Supp., infra, 
p. 27). There can be no question but that such a delay has a 
material bearing upon the consummation of a merger of the 
magnitude involved in the Transfer case. Such a merger, the 
agreement for which was executed on December 13, 1948, and 
which is terminable by either party if not concluded by Sep¬ 
tember 13, 1949, cannot be held open indefinitely (App. 38, 
70-71). The Board was required to consider the interests of 
Pan American and Overseas as well as those of Seaboard in 
reaching its decision. 18 







“ Brief note should also be made of the fact that the certificate applica¬ 
tion of Transocean has been consolidated with Seaboard’s application (Supp., 
infra, pp. 21-22), and that if Seaboard’s application were consolidated with 


839449—49-6 






38 

’ 

' ' ■ - - . - •- 

* 

Seaboard urges next that Hie Board’s finding that it can pro¬ 
tect its interests in possible route revisions by the exercise of its 
right as an intervener is “completely insupportable.” It then 
proceeds to argue that this is true because it has no way to 
“protect its rights as an applicant for a new route,” and asserts 
that it was only granted intervention in the Transfer case be¬ 
cause. of its application (Pet. Br. 35-36). Seaboard’s argu¬ 
ment is confused. The Board did not find that Seaboard could 
protect its rights as an applicant through participation in the 
Transfer case as an intervener. Such a finding was unneces¬ 
sary because the issues to be decided in that case did not en¬ 
compass the issues raised by Seaboard’s application. Nor was 
Seaboard granted intervention in the Transfer case solely to 
protect its rights as an applicant. Its petition for intervention 
(App. 159-164) clearly stated that it desired intervention “as 
an air carrier operating today and as an applicant for a cer¬ 
tificate” (App. 163). Having urged the Board to grant it in¬ 
tervention “as an air carrier operating today,” it is hardly in a 
position to complain that the Board took such action (App. 
119-120). The Board’s finding that “to the extent that Sea¬ 
board & Western has any interest in route revisions * * * 

it can protect that interest by the exercise of its rights as in¬ 
tervener” was an accurate statement and showed a proper re¬ 
gard for the private interests of Seaboard. 

- Finally, Seaboard suggests that in the light of the Board’s 
findings “there is much to indicate that intervention was in 
fact granted, and Seaboard’s certificate case set for hearing for 
the very purpose of furnishing some support for respondent’s 
order denying consolidation.” It bases this impertinent con¬ 
jecture (Hi a time table of events relating to its case and the 
Transfer case (Pet. Br. 36-37). While we believe Seaboard’s 
allegation to be completely extraneous to a determination of 
this case, we nevertheless desire to call the Court’s attention to 
the pertinent facts. 

the Transfer case. Transocean’s application would come into the proceeding 
as welL This would raise additional issues as to the fitness of Transocean, 
and the possible selection between Transocean and Seaboard to perform 
newly authorized services (Supp. infra, p. 3). 








No action was taken on Seaboard's application for 19 months 
because its case (Docket 3041) had not been reached on the 
Board's calendar. Pan American's application to serve Paris 
and Rome (Docket 2986) was filed a month prior to Seaboard's 
application and has not yet been reached. In its Economic 
Program for 1949 dated February 21, 1949, the Board stated, 
as noted above, that “we will set down for early hearing cer¬ 
tain applications for international freight operations." * It was 
pursuant to this determination that the Board, at its first op¬ 
portunity, ordered that Seaboard's certificate proceeding “be set 
down for hearing as promptly as possible consistent with orderly 
procedure" (App. 119). 

With respect to intervention, Seaboard petitioned the Board 
for leave to intervene in the Transfer case on January 13,1949 
(App. 159-164), and on March 1,1949, the Board granted Sea¬ 
board’s petition (App. 119-120). At the same time the Board 
ruled on petitions to intervene filed by 11 other persons, and 
on the same day issued 4 other orders in the Transfer case (App. 
113-118), and denied petitioner’s first motion to consolidate 
(App. 118-119). The fact that the Board undertook to decide 
all pending matters in the Transfer case on the same day is 
hardly open to censure. It is equally difficult to see how any 
improper inference can be drawn from the fact that the Board 
granted Seaboard leave to intervene in the Transfer case. Sea¬ 
board got exactly what it asked for. If the Board had denied 
intervention to Seaboard, as it did in connection with various 
mail rate proceedings, its order would undoubtedly be before the 
Court at this time just as its orders denying Seaboard interven¬ 
tion in the mail rate cases are now before the Court (Nos. 10,- 
086, 10,242).! Thus, Seaboard is in the position of arguing to 
the Court that when the Board denies Seaboard intervention 
the Board is depriving Seaboard of its legal rights, but that 
when the Board grants Seaboard intervention it is doing so with 
some ulterior motive which also deprives Seaboard of its legal 
rights. 

We think it is abundantly plain from the Board's findings in 
support of its order denying consolidation, as well as from the 

“ See p. 29 supra, and note 16. 



objections Seaboard has raised to those findings, that the 
Board’s determination to exclude Seaboard’s application from 
the Transfer case was wholly reasonable, showed a proper re¬ 
gard for the “protection of private as well as public interest,’ 7 
and was well within the discretion conferred upon it by the 
Congress to “conduct its proceeding in such manner as will be 
conducive to the proper dispatch of business and the ends of 
justice.” 

IV. The Board’s refusal to hear oral argument on Seaboard’s 

motion to consolidate did not deprive Seaboard of any 

procedural right 

c .7 

Although not stated as a point to be relied on in its petition 
for review (cf. App. 14-15), Seaboard now urges that the Board 
erred in denying its request for oral argument on its motion 
to consolidate. In support of this contention it states that 
“the facts of which respondent was advised raised substantial 
and serious legal questions upon which petitioner was entitled 
to be heard in oral argument” and cites the decisions of this 
Court in L. B. Wilson, Inc. v. F. C. C., 170 F. 2d 793 (1948) 
and WJR, The Goodwill Station, Inc. v. F. C. C., No. 9464, 
decided October 7, 1948. Seaboard does not explain why it 
was “entitled” to oral argument or why it was prejudiced by 
failure to be accorded such privilege. (Pet. Br. 38-39). 

Seaboard’s second motion for consolidation contained the 
following language in the prayer for relief: “* * * Sea¬ 
board requests that the Board act as promptly as possible on 
this motion. Seaboard requests oral argument on this motion 
unless the motion is granted without it” (App. 207). In deny¬ 
ing Seaboard’s motion, the Board found that “oral argument 
on the motion of Seaboard & Western is not required and no 
need therefor exists in this case (App. 122). 

There is no requirement in the Act, in the Board’s regula¬ 
tions, or in judicial precedent that Seaboard be accorded oral 
argument on its motion to consolidate. Section 1004 (a) of the 
Act (49 U. S. C. 644) provides that “In all cases heard by an 
Examiner or a single member, the [Board] shall hear or receive 
argument on request of either party.” While it is clear from 
the text of this provision that it is only applicable to final 



decisions, it may be complied with fully by the Board receiving 
rather than hearing argument. Seaboard argued its position 
fully in its motion, which covers seven printed pages of the 
record (App. 201-207). The Board's Rules of Practice provide 
as a final step in the decision-making process that a person 
may request leave to argue orally before the Board, but do 
not confer any right to be heard. 20 The WJR and Wilson cases, 
cited by Seaboard, specifically excluded from the requirement 
that oral argument be heard before entry of any order, those 
instances in which only an interlocutory order was involved. 
Clearly this case falls within such exception. Likewise, the re¬ 
cent case of Standard Air Lines , Inc. v. Civil Aeronautics Board 
App. D. C., No. 9978, decided May 2, 1949, is not applicable 
here since this is not a case in which “property is being taken 
or destroyed.” Seaboard's assertion that it is “entitled” to 
oral argument on its motion to consolidate has no legal justifi¬ 
cation, as the Board found (App. 122). 

In fact, as the Board also found (App. 122), no need existed 
for oral argument on Seaboard's motion. The motion involved 
no complex issues of law and did not require the analysis or 
interpretation of an evidentiary record. The motion spelled 
out Seaboard's position in detail (App. 201-207). Seaboard 
had previously filed a similar motion (App. 167-176), Overseas 
and Pan American had answered (App. 177-186), and Seaboard 
had filed replies to each of the answers (App. 193-201). Thus, 
the issues involved in Seaboard's motion were fully presented 
to the Board. Even at this time Seaboard has not suggested 
that the Board failed to understand its position in any respect. 
Moreover, basically the decision on the motion depended on 
the scope of the Transfer case, a matter on which the Board 
itself was better informed than any of the parties. Under 

"’Civil Aeronautics Board, Buies of Practice, Sec. 285.8 (14 C. F. R. (1939, 
Supp.) 285.8 (f)): 

“(f) Oral argument before the Board. If any person desires to axgue 
a case orally before the Board he must request leave of the Board to make 
such argument. Such request should be filed with the briefs for the Ekjard 
in the proceeding. The Board will advise the persons making such request 
as to its decision and if such argument is to be allowed all persons who have 
filed briefs in the proceedings will be advised of the date and hour set for 
such argument and the amount of time allowed to each such person.” j 









these circumstances, H is plain that the Board was in a position 

to fairly decide Seaboard's motion without the necessity for 

* 

hearing oral argument from Seaboard, Public Counsel, Pan 
American, Overseas, TWA, and perhaps others* If the Board 
attempted to hear oral argument on all such matters the ad¬ 
ministration of the Act would be seriously impeded. 


CONCLUSION 

For the foregoing reasons, the petition for judicial review 
should be dismissed fear lack of jurisdiction, or the order of the 
Board should be affirmed. 

Respectfully submitted. 

Edward Dtjmbatjld, 

William D. McFarlane, 

Special Assistants to the Attorney General, 

Department of Justice, Washington, D. C. 

Emory T. Nunneley, Jr., 

General Counsel, Civil Aeronautics Board . 
Hebhebt A. Bergson, 

Assistant Attorney General. 

John H. Wanner, 

Associate General Counsel. 

Warren L. Sharfman, 

Attorney, Civil Aeronautics Board. 

June 1949. 
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United States of America Civil Aeronautics Board 

WASHINGTON, D. C. 

DOCKET NO. 3041 SEABOARD A WESTERN AIRLINES, INC. 


In the matter of an application of Seaboard & Western Air¬ 
lines, Inc., under section 401 of the Civil Aeronautics Act, 
as amended, and such other sections as may be applicable, for 
a certificate of convenience and necessity authorizing the trans¬ 
portation of property in air transportation between areas 
and/or points in the Continental United States and areas 
and/or points outside the Continental United States detailed 
herein. 


Report of Prehearing Conference Held March 30, 1949 

Pursuant to notice, a prehearing conference in the above- 
entitled proceeding was held on March 30,1949, at 10:00 a. m. 
(Eastern standard time) in Room 1011, Temporary Building 
No. 5, 16th Street and Constitution Avenue NW., Washing¬ 
ton, D. C. The following appearances were entered: 

Douglas M. Amann and John P. Moore for Seaboard & West¬ 
ern Airlines, Inc. 

George A. Spater for Transcontinental & Western Air, Inc. 

Howard C. Westwood and Ernest W. Jennes for American 
Overseas Airlines, Inc. 

Henry J. Friendly and Elihu Schott for Pan American Air¬ 
ways, Inc. 

Joseph A. Redly for Transocean Airlines, Inc. 

Wilbur LaRoe, Jr., Alex C. Hart and Eli Grubic for Port of 
New York Authority. 

A. H. Hargreaves for Baltimore Association of Commerce. 

J. V. Dallin for City of Philadelphia. 

N. W. Kendall for Department of Commerce. 

Julius F. Bishop and Dayton Casto, Jr., Public Counsel. 

TWA and American Overseas Airlines have already filed 
petitions requesting leave to intervene and counsel for Pan 

( 2 ) 






American indicated that he would file such a petition within 
the time limit set by the Examiner. All persons desiring to 
file petitions for leave to intervene were directed by the Exam¬ 
iner to file such petitions on or before April 6,1949. Counsel 
for Transocean Airlines indicated that Transocean intended 
to file an application which would request authorization for 
the same type of service across the Atlantic Ocean in the same 
general area as that sought by Seaboard & Western and would 
in addition seek authorization in the Pacific area. Seaboard 
& Western and Pan American objected to the inclusion in this 
proceeding of that portion of the application of Transocean 
relating to the Pacific. Transocean was granted until April 
6 to file its application and request for consolidation. The 
Examiner indicated, however, that he would not recommend 
consolidation of any portion of the application relating to the 
Pacific. No party present objected to the consolidation of the 
remaining portion of Transocean’s proposals with the present 
proceeding. 

Issues 

It was agreed by all the parties that the primary issues in¬ 
volved in this proceeding are (1) whether the publie conven¬ 
ience and necessity require the proposed service or services, 
(2) is the applicant a citizen of the United States and is he 
fit, willing, and able to perform the services for which he seeks 
authorization and to conform to the provisions of the Civil 
Aeronautics Act and the rules and regulations and require¬ 
ments thereunder, and (3) if the public convenience and ne¬ 
cessity require the proposed service or services and a selec¬ 
tion of carriers is necessary, which applicant meeting the issues 
above is required by the public interest to perform the service 
or services to be authorized. It was understood that in the 
event the application of Transocean was not consolidated in 
this proceeding, the third issue would not arise. 

Position of Parties 

Counsel for TWA took the position that the public con¬ 
venience and necessity did not require the services sought by 
either Seaboard & Western or Transocean and that the pres- 
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entiy authorized service was adequate to meet the needs of the 
tn£ac in the areas here involved. TWA further stated that 
irrespective of whether the public convenience and necessity 
required additional authorization, neither of the applicants 
was fit, willing, and able because, among other things, each 
had repeatedly violated the Civil Aeronautics Act and the 
rules and regulations issued thereunder. Counsel for Ameri¬ 
can Overseas and for Pan American stated that their posi¬ 
tion was almost identical with that of TWA. 

Counsel for Seaboard & Western stated that the air freight 
potential in the area under consideration in this proceeding 
required the certification of a carrier performing only air 
height services. He alleged that it was the intention of Sea¬ 
board <fc Western to show that the service offered by the pres¬ 
ent carriers was inadequate, was primarily designed to meet 
an air express-parcel post type of cargo need, and did not meet 
or satisfy the needs of air freight In this respect, Seaboard 
& Western expected to be able to show that approximately 70 
percent of the business carried by the present certificated 
scheduled airlines consisted of less than 100-pound shipments 
whereas the air freight which had been carried by Seaboard 
& Western in its past nonscheduled and contract operations 
was predominantly shipments of more than 1,000 pounds. In 
view of this contention, he stated that Seaboard & Western 
was particularly interested in having in the record data on 
past carriage of freight by applicants and intervening carriers 
which would show specific weight distributions. With respect 
to fitness, willingness, and ability, counsel for Seaboard & West¬ 
ern contended that no violations had been committed by his 
company except unintentionally and that in any event, if some 
of the acts of Seaboard & Western were concluded to be viola¬ 
tions, such did not prove that Seaboard & Western was not fit, 
willing, and able within the meaning of section 401 of the Act. 

The position of Transocean was substantially the same as 
that of Seaboard & Western. Port of New York Authority took 
the position that the air freight authorization sought by Sea¬ 
board & Western between the United States, Europe, and the 
Middle East was required by the public convenience and neces¬ 
sity and took no position with respect to the proposed appli¬ 
cation of Transocean. 
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Stipulation 

Public Counsel stated that while he had not completed the 
usual proposed stipulation, he felt that, in order to expedite the 
proceeding, the record in the enforcement proceeding relating to 
Seaboard & Western, Docket No. 3446, should be stipulated 
into this proceeding and incorporated by reference. Public 
Counsel also stated that in the event the application of Trans¬ 
ocean was consolidated with this proceeding, the record in the 
enforcement proceeding relating to Transocean, Docket No. 
3244, should similarly be stipulated into this proceeding. 
Counsel for Seaboard & Western stated that he recognized 
that the facts and material which would prove or disprove 
past violations of the Civil Aeronautics Act or regulations 
issued thereunder would be pertinent in this proceeding as to 
the issue of the fitness, willingness, and ability of the applicant, 
and that in the event the Board concluded in the enforce¬ 
ment proceeding that Seaboard & Western had violated the 
Act, such decision would affect the decision in this proceeding 
although such decision would not be conclusive as to the fit- 
nes, willingness, and ability of the applicant. Counsel for 
Seaboard & Western stated that in an effort to assist in obtain¬ 
ing an expeditious proceeding, he was willing to stipulate the 
transcript of the hearing and all the exhibits accepted in evi¬ 
dence in Docket No. 3446 and any stipulated material in that 
record subject to the provision that, in the event any of the 
material included above was duplicated and physically intro¬ 
duced into evidence in this proceeding, such material would 
be considered as excluded from the stipulation in order that 
there would be no duplication in the event of an appeal. Coun¬ 
sel for Seaboard & Western, however, expressly reserved the 
right to file a motion to strike any or all of his testimony or 
material at a future date in the event the Board, prior to a 
decision in this case, renders a decision in the enforcement pr6- 
ceeding and that his agreement at this time to stipulate the 
material did not constitute a waiver of a later objection in the 
motion to strike on the basis of relevance, materiality or com¬ 
petence. Counsel for Transocean indicated that in the event 
the application of Transocean was consolidated with this pro¬ 
ceeding, he was agreeable to having similar data in the enforce- 
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xnent proceeding, Docket No. 3244, stipulated into this proceed¬ 
ing, subject to the same provisos. 

With respect to additional material which might be stipu¬ 
lated into this proceeding, Public Counsel agreed to forward to 
all parties a proposed stipulation and the Examiner directed 
that any party objecting to stipulating any material contained 
therein should notify the Examiner and all other parties within 
10 days of the receipt of the proposed stipulation. Parties 
desiring to suggest additional material should circulate a copy 
of the material to all other parties and the Examiner within 
10 days from the date of receipt of the proposed stipulation. 
Parties will be considered to have agreed to stipulating all 
material which Public Counsel has included in the proposed 
stipulation unless objections are made within 10 days and all 
proposed additional material for stipulation will be considered 
to have been agreed to unless objection is filed within 10 days 
after notice of such proposal. Subsequent to these dates, the 
proposed stipulation will be placed in final form by Public 
Counsel and will be made a part of the record as an agreement 
of the parties. Any later proposals for stipulation will be 
considered when made. 

Requests for evidence 

Requests for evidence were made in writing by Public Coun¬ 
sel, Seaboard & Western, and TWA. These requests were to 
a certain extent overlapping and were therefore considered 
together in the discussion. Counsel for the applicant and 
intervening carriers voluntarily agreed to submit the major 
portion of the evidence requested and a compilation of the 
information requests which have been agreed to is attached 
as Appendix 1. 

It was agreed by the parties that the applicants would fur¬ 
nish the origin and destination of the traffic on which the rev¬ 
enue estimates were based, that the applicants would furnish a 
break-down of the items and a statement of the basic assump¬ 
tions on which the cost estimates were based, and that all 
parties would show a break-down by origin and destination 
of the traffic, if any, which was expected to be diverted with 
the basic assumptions on which any diversion estimates were 
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founded. It was also agreed that for the purpose of informa¬ 
tion requests and for use throughout the proceeding, the word 
“shipment” would be defined as “goods sent from one con¬ 
signor to one consignee on one flight.” 

The principal requests for evidence which could not be agreed 
upon related to the air freight carried in the past by the inter¬ 
vening carriers and the applicants. Public Counsel, TWA, 
and Seaboard & Western had all requested information relative 
to this, past carriage of air freight. In general, disagreement 
arose not over the need for that information but over the periods 
of time to be selected and the form of breakdown of informa¬ 
tion as to weights, commodity, revenues, and value. TWA 
proposed that complete information for the yesirs 1946, 1947, 
1948, and the first quarter of 1949 be given for the monthly 
volume between the pairs of points (origin and destination) 
with a breakdown as to origin with respect to numbers and 
weights of shipments for 1 month out of each of 6 quarters, and 
a detailed breakdown as to weight, commodity, revenue, and 
value for 1 specific month to show weight distribution. Sea¬ 
board & Western wished a longer period of time in the latter 
category while Pan American was uncertain as to whether the 
information was available for any substantial j^eriod of time. 
In view of the inability of counsel to agree cm this matter with¬ 
out consulting the carriers 7 research staffs as to the availability 
of the information, the difficulty of obtaining the information 
from the records, and the preferable periods of time to be used, 
the Examiner directed each air carrier party to the proceeding 
to inform him and all other air carrier parties in a letter, within 
7 days of the prehearing conference, with respect to these re¬ 
quests for evidence. It was requested that this letter contain 
information relating to the availability of material, the length 
of time it would take from the practical standpoint to obtain 
the material in the form requested and in the form which the 
carrier proposed as an alternative to those specifically re¬ 
quested. If, as a result of these letters, an agreement can be 
reached which will make the data from all carriers comparable, 
the Examiner will so indicate in a supplementary prehearing 
conference report. In the event such is not possible, a supple¬ 
mentary prehearing conference may be necessary. Copies of 




the information requests which are to be covered by the letters 
referred to are attached hereto marked as Appendix 2. 

Inquiry was made of counsel for Seaboard & Western as 
to the meaning of paragraph No. 8 in its amended application 
relating to mail authorization. Counsel for Seaboard & West¬ 
ern stated that Seaboard & Western did not desire to carry any 
mail and intended to introduce no evidence to show that the 
public convenience and necessity required them to carry the 
mail. Seaboard & Western only indicated a willingness to 
carry the mail in the event the Board determined that the 
public convenience and necessity required an applicant au¬ 
thorized to carry property to also carry mail. Intervening par¬ 
ties then indicated that they would not introduce evidence 
tending to show the lack of need for mail authorization in reli¬ 
ance on this statement of counsel for Seaboard & Western. 
Public Counsel pointed out, however, that in the event the 
Post Office Department intervenes in the proceding, a request 
would be made of the Post Office and the Pbst Office could intro¬ 
duce evidence relating to the need, if any, for mail authoriza¬ 
tion. Counsel for Transocean indicated that its position with 
respect to mail authorization at the present time was the same 
as that of Seaboard & Western but that in the event Transocean 
later determined to introduce evidence relating to mail, he 
would inform all parties of this intent in writing so that other 
parties would have adequate opportunity to prepare exhibits 
in rebuttal. The Examiner directed that notice of such intent 
should be filed at the same time as the application. 

Procedural Steps 

Counsel for Seaboard & Western expressed a desire to have 
the exchange of initial exhibits at a date approximately 3 
months from the prehearing conference. Counsel for TWA 
expressed an opinion that on the basis of the information al¬ 
ready agreed to be furnished, at least 5 months should be al¬ 
lowed before initial exhibits. TWA indicated that this was 
in part based on the volume and difficulty of obtaining the in¬ 
formation requested and also in part based on the number of 
other proceedings, including the Big Four Investigation, which 
require the research staff of TWA to furnish a substantial 
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amount of material. Transocean indicated that it felt 90 
days was sufficiently long for preparation of initial exhibits 
while American Overseas Airlines and Pan American indicated 

i 

that they were not even certain that 5 months would be an 
adequate period of time. It was agreed by all parties that ap¬ 
proximately 30 days should be allowed between exchange of 
initial exhibits and rebuttal material and approximately 2 
weeks thereafter before hearing. The Examiner will set the 
future procedural dates after the matter relating to informa¬ 
tion requests not yet agreed upon has been settled. 

For the convenience of the parties, a list of the names and 
addresses of persons representing parties appearing at the pre- 
hearing conference is hereby attached as Appendix 3. 

Warren E. Baker, 

Examiner i 

APPENDIX 1 (COMPILATION OF INFORMATION REQUESTS AGREED 

UPON) i 

I. Information agreed to be Furnished by Seaboard & Western 
and Transocean 

1. (Public Counsel’s Request No. I.) To prove the appli¬ 
cant’s citizenship within the meaning of section 1 (13) of the 
Act, provide appropriate affidavits covering: i 

A. Names and addresses of president, managing officers and 

* | v 

Board of Directors; amount of stock held by each and citizen¬ 
ship of each. The citizenship of each such individual should 
be attested to by his or her affidavit. 

B. Stockholders list showing names, addresses and citizen* 

" > *• 

ship of stockholders and amount of voting stock held by each; 
indicate whether legal owners are also beneficial owners. 

C. If the authorized stock has been partly issued and partly 
subscribed, or subscribed in whole or in part but not issued, 
the information requested in B above should also be shown 
with reference to the stock subscription list. 

D. Should the applicant rely upon the citizenship of a cor¬ 
poration holding applicant’s stock, proof of the citizenship of 
such corporate stockholder should be made as indicated in A, 
B, and C above. 
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2. (Public Counsel's Request No. II.) To prove fitness,, 
willingness, and ability, provide information concerning: 

A. The identify of the persons who are or will be in control 
of the company and managing its operations. Such descrip¬ 
tion should be set forth education and experience, with par¬ 
ticular emphasis on any prior experience relating to aviation,, 
transportation, freight, etc. (It was agreed that this infor¬ 
mation would include the principal business affiliations of each 
officer and director and each stockholder owning more than 
5 percent of the corporation's oustanding stock.) 

B. The funds available for financing the proposed air trans¬ 
portation; if funds are not now available, how the necessary 
capital will be obtained. 

(1) Information as to amount and classes of stock issued 

or to be issued; underwriting agreements, if any; stock sub¬ 
scriptions, if any; options to purchase stock, if any; balance 
sheet and financial statements of any persons who are to ad¬ 
vance substantial capital; letters from banks agreeing to lend 
funds, if any. : 

(2) Balance sheet and financial statement of applicant. 

C. Description of applicant, including history of past aero¬ 
nautical operations, if any. 

(1) . Charter and bylaws. 

(2) Present and past activities; planes and other equipment 
owned or operated; options to purchase planes; pilots em¬ 
ployed or to be employed (not names). 

3. (Public Counsel's Request No. III.) To prove public 
convenience and necessity the primary questions are, in sub¬ 
stance, whether the proposed service will serve a useful public 
service responsive to a public need, whether this purpose can 
and will be served adequately by existing lines or carriers, 
whether it can be served by the applicant without impairing 
the operations of existing carriers contrary to the public in¬ 
terest, and whether the cost of the proposed service to the Gov¬ 
ernment (in the event that authority to carry mail is included) 
will be outweighed by the benefit which will accrue to the pub¬ 
lic from the new service. 

A. Existing transportation services. 







(2) Show tentative schedules or plan of operation indicat¬ 
ing where each plane will be at any point of time and explain 
how each plane will receive its maximum utilization. 

E. Costs. 

Note: It is requested that the applicant adopt the classifi¬ 
cation of accounts used by existing carriers in reporting to the 
Board, as prescribed in the Board's Uniform System of Accounts 
for Air Carriers. 

(1) A pro forma profit and loss statement estimating the 
revenues and expenses on the proposed route for the first and 
second years of operation. Cost estimates should be based on 
the safety standards now established by the Civil Air Regula¬ 
tions. However, the applicant may also submit estimates for 
operations which propose safety standards which vary from 
those now in effect. 

(2.) Schedules giving breakdown in reasonable detail of the 
various items on the pro forma profit and loss statement. 

(3.) Estimated personnel requirements. 

(4.) Average monthly salary of personnel. 

(5.) Estimated capital expenditures. 

(6.) Diversion from existing carriers. 

4. (TWA’s Request No. 1) 

(1.) The following data to be shown separately for each 
month from the date of commencement of service to 
March 31,1949: 

(a) Total miles flown, showing separately cargo only miles, 
combination cargo-passenger miles, passenger only miles, and 
nonrevenue miles. 

(b) Tons of freight carried and freight ton miles; freight 
ton miles to show separately portion from contract carriage 
and portion from common carriage. 

(c) Passengers carried and passenger miles performed. 

(d) Origin and destination of passenger traffic (number of 
passengers moving between each set of points). 

5. (TWA’s Request No. 5) 

5. A copy of Seaboard & Western's (Transocean's) Op¬ 
erations Manual in effect March 1,1949. 










6. (TWA’s Request No. 6) 

6. A copy of Seaboard & Western’s (Transocean’s) 
Maintenance Manual in effect March 1,1949. 

7. (TWA’s Request No. 7) 

7. Statement of revenues and expenses in the same form 
and in at least as great detail as is required in Form 41 of 

the years 1947 and 1948. 

• ■ • 

II. Information Agreed to be Furnished by all Carriers ( Ex¬ 
cept as noted ) 

1. (Public Counsel’s Request No. III-F) 

3. Show the total cubic foot capacity of each type of all¬ 
cargo plane in use as of March 1,1949, or contemplated to 
be in use within a specified time thereafter, (in which 
latter event, date of entry into service must be specified) 
and, for the following lengths of hop, the available load 
for each equipment type in use: 

675 miles 
875 miles 
1,500 miles 
2, 500 miles 

2. (Public Counsel’s Request No. III-F) 

4. For all combination flight equipment in use as of 
March 1,1949, or contemplated to be in use within a speci¬ 
fied time thereafter, (in which latter event, date of entry 
into service must be specified), show for each cargo com¬ 
partment by name (a) volume capacity in cubic feet, (b) 
the weight capacity in pounds, and (c) the size of opening 
for each named compartment. 

3. (Public Counsel’s Request No. III-F) 

7. Show revenue ton miles and number of revenue tons 
of freight carried between the points or areas in question 
within each of the following distance categories during 
1947,1948, and the first quarter of 1949: 

0 thru 249 miles 

250 thru 499 miles 






500 thru 749 miles • 

750 thru 999 miles 
1,000 thru 1,999 miles 
2,000 thru 2,999 miles 
3,000 and over 

j ' ; 

4. (Public Counsel’s Request No. III-F) 

9. Net income from all revenue air freight, including 
charter, contract, and special operations, during 1947,1948, 
and the first quarter of 1949, indicating basis of allocation 
of indirect expenses. 

(Except Pan American—agreed by others) 

5. (Public Counsel’s Request No. III-F) 

10. For the first quarter of 1949, an analysis to the ex¬ 
tent available, of delays with respect to air freight carried 
between the points and areas here involved, indicating 
total time lost, weight of shipment, and classified as to 
cause of delay as, for instance, reduction of load due to 
additional passengers on combination aircraf t, reduction of 
load due to weather conditions, etc. Indicate in what 
respects, and estimate to what extent, the analysis will 
not be representative of future operations. 

6. (Public Counsel’s Request No. III-F) 

11. Any party claiming diversion should provide an 
estimate thereof specifying each point or area involved, 
the number of pounds and the amount of revenue esti¬ 
mated to be diverted per year as to each such point or 
year, and the past experience upon which the estimate is 
based. 

7. (Seaboard & Western’s Request No. 1) 

1. Submit an estimate of income derived from the car¬ 
riage of express or freight excluding excess baggage and 
company property, but including contract, charter and 
other transportation services in so far as they relate to the 
carriage of property and expenses allocable thereto for the 
years 1946, 1947, and 1948. Indicate all methods of ap¬ 
portionment of items of expense other than items of direct 






expense. Such estimate should describe and allocate ex¬ 
pense in the same fashion as is done in Form 41. 

(Except by Pan American) 

8. (Seaboard & Western’s Request No. 2) 

2. Submit a tabulation of revenue tons of freight carried 
(whether contract or common carriage operations but ex¬ 
cluding company property) during the years 1946, 1947, 
and 1948 between the United States and Eire, Great Brit¬ 
ain, Belgium, Netherlands, Germany, Czechoslovakia, 
Switzerland, Austria, Italy, France, Greece, Egypt, Syria, 
Palestine, Iraq, Iran and Saudi-Arabia broken down by 
points of origin and by destination. 

9. (Seaboard & Western’s Request No. 5) 

5. Request certificated intervenors to submit all tame 
tables of schedules issued or used during the years 1947 
and 1948 showing or containing any reference to all-cargo 
flights. 

Further, submit data on deviations from schedules as 
published, including data showing flights not flown, giving 
dates of cancellation, and information as to whether or 
not flight was completed to its scheduled destination; if 
not, actual termination point. 

10. (Seaboard & Western’s Request No. 8) 

8. Submit a list of all contract operations over the North 
Atlantic during the months of October, November and 
December 1948, showing dates of flights, origin and desti¬ 
nation, weight of commodity carried, and the rate of tariff 
on each such commodity and total gross revenue from 
each such flight. 

11. (Seaboard & Western’s Request No. 9) 

9. Submit copies of all instructions issued to station 
managers, dispatchers, pilots or others concerning the 
priority of carriage and all instructions regarding order 
of off-loading of property in case of additional reserva¬ 
tions for passenger carriage, together with a statement of 
the present practice in force. If no such written instruc¬ 
tions have been issued so state. 



12. (Seaboard & Western's Request No. 10) 

10. For each of the years 1945,1946,1947 and 1948 give 
the NC numbers, make and model number of each all- 
cargo plane used over the North Atlantic or in Europe dur¬ 
ing such period. 

State the available capacity for each such aircraft on 
the date each such aircraft was placed into service together 
with a statement concerning any changes in such available 
capacities. (Agreed by all except Pan American) 

13. (TWA’s Request No. 2) 

• (c) The freight revenues turned over to carriers by 
forwarders or agents at each point of origin (for same 
period as 2 (a) and (b)). 

(Agreed by all except Pan American) 


III. Information requested which public counsel unU try to 
obtain : 

1. (Seaboard & Western's Request No. 12) 

12. Procure from the Bureau of the Census official sta¬ 
tistics showing the approximate number of shipments by 
air in the foreign trade of the United States, exports and 
imports separately, from the following Customs Districts:: 
New York, including Newark; Massachusetts, Philadel¬ 
phia, Maryland, Michigan, Ohio, Chicago to Eire, Great 
Britain, Belgium, Netherlands, Germany, Czechoslovakia, 
Switzerland, Austria, Italy, France, Greece, Egypt, Syria, 
Palestine, Iraq, Iran and Saudi-Arabia by months for the 
years 1947 and 1948, with a division between shipments 
carried on American flag carriers and foreign flag carriers to 
the extent the same is available. 

2. (Seaboard & Western’s Request No. 13) 

13. Procure from the Bureau of the Census a study of 
the imports and exports of the United States by air for the 
year 1948 by individual months in U. S. Customs Districts 
by country, by commodity arrangement on the basis of the 
Bureau of the Census Schedules A and B commodity de¬ 
scriptions showing net quantity and dollar value (Table 






17). In addition, similar data in country by customs dis¬ 
trict by commodity arrangement (Table 18). 

In addition, request the Bureau of the Census to convert 
net quantity of commodities shipped to gross weight 
shipped in pounds. 

3. (Seaboard & Western’s Request No. 14) 

14. Procure a break-down, to the extent the said is avail¬ 
able, of the above figures between foreign and American 
flag carriers. 

4. (Seaboard & Western’s Request No. 15) 

15. Procure from the Bureau of the Census to show dis¬ 
tribution by shipment by weight per month in the same 
break-down as follows: 

0 to 100 
101 to 300 
301. to 500 
501 to 700 
701 to 1,000 
1,001 to 2,000 
. 2,001 to 3, 000 
3,001 to 5, 000 
over 5,000 

APPENDIX 2 (COPIES OF INFORMATION REQUESTS WHICH ARE TO 

BE COVERED BY LETTERS) 

I. Request for information from all carriers 

1. (Public Counsel’s Request No. III-F) 

5. Show, to the full extent available, all air freight car¬ 
ried other than shipments of carrier’s property) for the 
points and areas in question, during the first , quarter of 
1949, grouped initially by origin and destination of each 
shipment, and showing as to each such shipment the date 
thereof, the type of commodity, the weight, weight of the 
smallest unit thereof and of the total shipment, the revenue 
therefrom, the dollar valuation thereof, the nature of the 
shipment as being pursuant to schedule, contract, charter, 
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or other basis (describe such other basis), and whether car¬ 
ried in cargo or combination aircraft. Indicate any respect' 
in which the period covered is deemed nonrepresentative 
and estimate the percentage factor to be applied in project¬ 
ing future estimates (on an annual basis) of the respective, 
elements listed. 


2. (Public Counsers Request No. III-F) 

6. Show ton miles and revenue tons of freight carried be¬ 
tween the points or areas in question within, each of the 
following categories during 1947, 1948, and the first quar¬ 
ter of 1949: 


0 thru 
50 thru 
100 thru 
200 thru 
300 thru 
500 thru 


49 pounds 
99 pounds 
199 pounds 
299 pounds 
499 pounds 
999 pounds 


1,000 thru 5,999 pounds 
6,000 thru 7,999 pounds 
8,000 thru 9,999 pounds 
10,000 thru 11,999 pounds 
12,000 thru 15,999 pounds 
16,000 and over 


3. (Public Counsel’s Request No. III-F) 


i 

8. Show revenue ton miles of freight carried between 
the points or areas in question by major types of com¬ 
modity (over % of 1 % of total revenue ton miles of freight) 
during 1947, 1948, and the first quarter of 1949. The 
commodity breakdown should include an “all other” cate¬ 
gory so that the classification will total 100%. Unidenti¬ 
fiable parcels containing several types of commodity should 
be included under an “unidentified” category rather than 
the “all other” category. 

4. (Public Counsel’s Request No. III-F.) 

9. Net income from all revenue air freight, including 
charter, contract and special operations, during 1947,194$, 







and the first quarter of 1949, indicating basis of allocation 
of indirect expenses. 

(Comments on this request to be included in letter by 
Pan American—Request agreed to by others.) 

Submit an estimate of income derived from the carriage 
of express or freight excluding excess baggage and com¬ 
pany property, but including contract, charter and other 
transportation services in so far as they relate to the car¬ 
riage of property and expenses allocable thereto for the 
years 1946, 1947 and 1948. Indicate all methods of ap¬ 
portionment of items of expense other than items of direct 
expense. Such estimate should describe and allocate ex¬ 
pense in the same fashion as is done in Form 41. 

5. (Seaboard & Western’s Request No. 3.) 

3. Submit for the months of September 1948, December 
1948, and March 1949, a statistical listing of airway bills, 
exclusive of company property, issued on eastbound traffic 
with the number of items comprising each airway bill on 
the shipper’s export declaration when such declarations are 
filed with manifest, in dollar value for customs purposes 
in pounds by customs district by country, by commodity, 
showing which shipments were carried on all-cargo flights. 

6. (Seaboard & Western’s Request No. 4.) 

4. Submit for the months of September 1948, December 
1948, and March 1949, a statistical listing of the airway 
bills issued on westbound traffic, exclusive of company 
property, by country or origin by district, by commodity, 
accompanied by dollar value for customs in pounds, show¬ 
ing which shipments were carried on all-cargo flights. 

7. (Seaboard & Western’s Request No. 6.) 

6. For the years 1946,1947, and 1948, furnish a schedule 
showing the utilization of all cargo aircraft (includes 
passenger planes used entirely for cargo) owned or leased 
by each certificated intervenor used over the North At¬ 
lantic or in Europe, which , said schedule shall show as to 
each flight made by said aircraft: 

A. Date and place of origin; 

B. Destination: 




C. Pounds of revenue property carried, and origin and 
destnation of each load, L e., points of lading and unlading; 

D. Company property carried; 

E. Load factor; 

F. Flying time; 

G. Revenue obtained; 

H. Whether flight was under published schedule, con¬ 
tract, charter, or other special service. 

. ' 

II. Request for information from Seaboard <fc Western and 

Transocean 

1. (TwA’s Request No. 2.) 

2. For the months of September 1947, January 1948, 
April 1948, July 1948, September 1948, and January 1949 
the following data: 

(a) The number and weight of all shipments and num¬ 
ber of packages included in such shipments at each point of 
origin. For the purpose of this exhibit "shipment” is 
understood to mean the goods sent from one consignor to 
one consignee on one flight. Goods moved for the Army 
should be excluded from this exhibit. 

(b) Statement showing types of commodi ties carried by 
Seaboard (and Transocean) at each point of origin and 
the total weight of the shipments in each such commodity 
classification from that point. 

Goods moved for the Army should be listed as "Army 
materials” and not separately classified by type of com¬ 
modity represented. 

Names and Addresses of Persons Entering Appearances 

For Seaboard & Western Airlines, Inc.: Douglas M. Amann, 
Fennelly, Lowenstein, Engelhard <fc Pitcher, 25 Broad Street, 
New York, N. Y.; John P. Moore, Elmore, Moss & Mooire, 
American Building, 1317 F Street, NW., Washington 4, D. C. 

For Transcontinental & Western Air, Inc., George A. Spater, 
Chadboume, Wallace, Parke & Whiteside, 25 Broadway, New 
York 4, N. Y. 
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For American Overseas Airlines, Inc.: Howard C. Westwood 
and Ernest W. Jennes, Covington, Burling, Rublee, Acheson 
& Shorb, 701 Union Trust Building, Washington 5, D. C. 

For Pan American Airways, Inc.: Henry J. Friendly, 135 
East 42nd Street, New York 17, N. Y.; Elihu Schott, Cleary, 
Gottlieb, Friendly & Cox, 52 Wall Street, New York, N. Y. 

For Transocean Airlines, Inc.: Joseph A. Reilly, Common- 
wealth Building, Washington, D. C. 

For Port of New York Authority: Wilbur LaRoe, Jr., In¬ 
vestment Building, Washington 5, D. C.; Alex C. Hart, Chief, 
Airport Planning Bureau, The Port of New York Authority, 
111 Eighth Avenue at 15th Street, New York 11, N. Y.; Eli 
Grubic, Investment Building, Washington, D. C. 

For Baltimore Association of Commerce: A. H. Hargreaves, 
Aviation Director, Baltimore Association of Commerce, Bal¬ 
timore, Md. 

For City of Philadelphia: J. Y. Dallin, Chief, Bureau of 
Aeronautics, City of Philadelphia, Philadelphia, Pa. 

For Department of Commerce: N. W. Kendall, Transpor¬ 
tation Division, Office of Domestic Commerce, Department of 
Commerce, Washington 25, D. C. 

For Public Counsel: Julius F. Bishop and Dayton Casto, Jr., 
Bureau of Law, Civil Aeronautics Board, Department of Com¬ 
merce Building, Washington 25, D. C. 








Orders 

Serial Number £-2860 

• . - "... * . • 

United States op America Civil Aeronautics Board 

WASHINGTON, D. C. 

. Adopted by the Civil Aeronautics Board at its office in Wash¬ 
ington, D. C., on the 23rd day of May, 1949. 

In the matter of the application of Seaboard & Western Air¬ 
lines, Inc., for a certificate of public convenience and neces-' 
sity. Docket No. 3041. 

Order of Consolidation 

It appearing to the board: 

1. That the application of Seaboard & Western Airlines, Inc. 
(Seaboard) for a certificate of public convenience and neces¬ 
sity (Docket No. 3041) to engage in the air transportation of 
property only from the United States to Europe and the Middle 
East has been set down for public hearing, and prehearing 
conferences have been held on said application; 

2. That Transocean Airlines, Inc. (Transocean) filed with 
the Board on April 6, 1949, an application (Docket No. 3724) 
for a certificate of public convenience and necessity requesting 
authority to engage in scheduled air transportation of prop¬ 
erty only between areas and/or points in the Continental; 
United States and areas and/or points in Europe, the Middle 
East, the Central Pacific and the South Pacific and the Fa- 
Eastern areas; 

3. That Transocean requests that its application be consol¬ 
idated into the above-entitled proceeding, or in the alterna¬ 
tive, that the portion of its application which requests au¬ 
thority to engage in air transportation between the United ; 
States and Europe and the Middle East, be consolidated into 
the above-entitled proceeding: 

(21) I 



The Board, upon consideration of the aforementioned appli¬ 
cation of Transocean, finding: 

1. That the portion of Transocean’s application, Docket No. 
3724, which requests authorization to engage in air transpor¬ 
tation between the United States, Europe and the Middle East 
can advantageously and expeditiously be heard and determined 
by consolidation into the above-entitled proceeding; 

2. That consolidation into the above-entitled proceeding 
of that portion of Transocean’s application which requests 
service from the United States to the Central Pacific, South 
Pacific and Far Eastern areas would unduly expand and en¬ 
large the scope of said proceeding, and hamper the prompt 
disposition thereof; 

It is ordered: 

1. That the portion of Transocean’s application in Docket 
No. 3724 which requests authority to operate between the 
United States, Europe and the Middle East be severed from 
Docket No. 3724 and assigned Docket No. 3818; 

2. That said Docket No. 3818 be and hereby is consolidated 
into the above-entitled proceeding; 

3. That the aforementioned request of Transocean, for con¬ 
solidation of its application, except to the extent granted here, 
be and hereby is denied. 

By the Civil Aeronautics Board: 

[seal] (s) M. C. Mulligan, 

M. C. Muujgast, 

Secretary. 


Orders 

Serial Number E-2746 ; 

United States of America Civil Aeronautics Board 

WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board at its office in Wash¬ 
ington, D. C., on the 21st day of April 1949. 

In the Matter of the Application of Seaboard & Western Air¬ 
lines, Inc., under section 401 of the Civil Aeronautics Act, as 
amended, and such other sections as may be applicable, for a 
certificate of convenience and necessity authorizing the trans¬ 
portation of property in air transportation. Docket No. 3041. | 

Order Granting Permission To Intervene 

Transcontinental & Western Air, Inc., American Overseas 
Airlines, Inc., Pan American Airways, Inc., Baltimore Associa¬ 
tion of Commerce and Port of New York Authority, having 
filed with the Board pursuant to section 285.6 (b) of the Eco¬ 
nomic Regulations under Title IV of the Civil Aeronautics Act 
of 1938, as amended, petitions for leave to intervene in the 
above-entitled proceeding; and 

The Board finding from the said petitions that the petitioners 
have a substantial property or financial interest in the subject 
matter of the proceeding which may not be adequately repre¬ 
sented by existing parties, and that the requested interventions 
will not unduly broaden the issues or delay the proceeding; 

It is ordered, That the above-named petitioners be and they 
are hereby granted leave to intervene in the above-entitled pro¬ 
ceeding. 

By the Civil Aeronautics Board: 

[Seal] /a/ M. C. Mulligan, 

M. C. Mulligan, 
Secretary . 
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United States of America Civil Aeronautics Board 

WASHINGTON, D. C. 

DOCKET NO. 3041. SEABOARD & WESTERN AIRLINES, INC. 

May 25,1949 

In the matter of an application of Seaboard & Western Air¬ 
lines, Inc., under section 401 of the Civil Aeronautics Act of 
1938, as amended, and such other sections as may be applicable, 
for a certificate of convenience and necessity authorizing the 
transportation of property in air transportation between areas 
and/or points in the continental United States and areas and/or 
points outside the continental United States detailed herein. 

Supplemental Prehearing Conference Report 

Pursuant to discussions at a conference held May 11, 1949, 
at 10:00 a. m. (Eastern daylight saving time) in Room 1011, 
Temporary Building No. 5,16th Street and Constitution Ave¬ 
nue, N. W., Washington, D. C., agreements were reached with 
respect to evidence to be submitted. 

The following parties were present: 

Douglas M. Amann and John P. Moore for Seaboard & 
Western Airlines, Inc. 

George A. Spater for Transcontinental & Western Air, Inc. 

William Bundy for American Overseas Airlines, Inc. 

Elihu Schott for Pan American Airways, Inc. 

Joseph A. Redly for Transocean Airlines, Inc. 

/. F. Bishop and Payton Casto, Jr., Public Counsel. 

Discussions were had with respect to the information re¬ 
quests which had not been agreed upon during the prehearing 
conference and which were the subject of letters by counsel for 
the various parties. With respect to the requests originally 
filed by Public Counsel, Seaboard & Western and TWA, it was 
agreed that in lieu of Public Counsel’s requests Nos. III-F-5 
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and 8, Seaboard & Western's requests Nos. 3 and 4, and TWA’s 
request No. 2, there would be substituted information from all 
carriers relating to the following: 

1. Information showing all air freight carried across 
the North Atlantic (other than shipment of carrier's 
property) for the points and areas in question grouped 
by origin and destination on a monthly basis in total 
poundage from January 1,1947 to the latest date avail¬ 
able to the carrier. 

2. In addition to the above information, a breakdown 
was to be furnished by all carriers for the months of 
October 1948 and March 1948 showing origin and desti¬ 
nation of each shipment with additional information 
relating to commodities, quantity, weight, value, num¬ 
ber of pieces and whether the shipment was common 
carrier or contract. A form in which this information 
shall be shown is attached hereto marked as Appendix 
No. 1. 

With respect to this breakdown, American Overseas agreed to 
furnish such information only for 2 one-week periods in lieu 
of the two months. TWA agreed to furnish complete infor¬ 
mation on eastbound flights but was to furnish the informa¬ 
tion on westbound flights only with respect to Paris, Rome, and 
Geneva. Furthermore, parties agreed to furnish the informa¬ 
tion under columns 2 and 7 in Appendix No. 1 only to the extent 
available from the waybills or documents attached thereto. 
Pan American did not agree to furnish the flight number cm 
which the shipment was carried. 

With respect to Public Counsel's original request No. III- 
F-6, the parties would not agree to furnish the material because 
of the excessive cost. With respect to Public Counsel’s original 
request No. III-F-9, upon request of the Examiner for the 
specific information, all parties agreed to make the allocation 
of indirect expenses and furnish the data. 

The information requested in Seaboard & Western’s request 
No. 6 will be furnished by Pan American, TWA and American 
Overseas for the period and to the extent stated in letters by 




counsel for those carriers to the Examiner dated April 6 and 
7,1949. 

It was pointed out that the original Prehearing Conference 
Report was in error in showing that parties had agreed to sub¬ 
mit information requested by Seaboard & Western in their 
request No. 8. American Overseas agreed, as previously indi¬ 
cated, to furnish complete information on its all-cargo opera¬ 
tions and it was pointed out that the information to be sub¬ 
mitted by other parties in accordance with Appendix No. 1 
would give information relating to contract operations. There¬ 
fore, parties would not agree to Seaboard & Western’s request 
No. 8. 

A discussion was had with respect to whether or not infor¬ 
mation should be required revealing the nature of consignor 
and consignee of the shipments during October of 1948 and 
March of 1949. In view of the confidential nature of this in¬ 
formation it will not be furnished by the parties. TWA al¬ 
leged that an examination of this data would show that much 
of the so-called newly generated business of Seaboard & West¬ 
ern was in fact business diverted from TWA. Two alternate 
methods were suggested by which the information could be 
supplied with respect to this allegation. TWA or any other 
party could submit a list of certain of its shippers including 
details as to amounts and types of shipments over a period of 
time and request similar data from Seaboard & Western or 
Transocean in the proceeding for a later period with respect to 
these shippers. Information only as to these shippers would 
be furnished in response to the request. As an alternate, if 
specifically requested, the Examiner could request all carriers 
to submit information relating to consignor and consignee for 
a specified period of time, on a confidential basis whereby only 
data with respect to shipments showing a transfer of accounts 
would be made available to the parties and then under some 
coded form which would protect the confidential information. 
If a party desires to utilize one of these methods, it will make a 
request of the Examiner within 10 days. 

Agreements having been reached as to the information to 
be submitted upon request of parties, it being understood that 
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any party was free to furnish any additional information, the 
future procedural dates were set as follows: 

Exchange of Initial Exhibits, August 12,1949. 

Exchange of Rebuttal Exhibits, September 12,1949. 
Hearing (in Washington), September 26, 1949. . 

Warren E. Basis, 
Hearing Examiner. 
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United States of America Civil Aeronautics Board 

WASHINGTON, D. C. 

DOCKET NO. 3589 ET AL. NORTH ATLANTIC ROUTE TRANSFER 

CASE 

Notice of Bearing 

Notice is hereby given pursuant to the Civil Aeronautics 
Act of 1938, as amended, that a hearing in the above-entitled 
proceeding is assigned to be held on May 16,1949, at 10 a. m., 
Eastern Daylight Saving Time, in the Franklin Room, Ward- 
man Park Hotel, Washington, D. C., before Examiner Thomas 
L. Wrenn. 

Without limiting the scope of the issues involved in this 
proceeding, particular attention will be directed to the follow¬ 
ing matters: 

1. Whether the agreement between American Overseas Air¬ 
lines, Inc., and Pan American Airways, Inc., filed under section 
408 of the Civil Aeronautics Act of 1938, as amended, should 
be approved; 

2. Whether the transfer of the certificate under section 401 
(i) of the Act is consistent with the public interest; 

3. Whether the agreement, insofar as section 412 of the Act 
is applicable, is adverse to the public interest; 

4. Whether the acquisition by Pan American Airways, Inc., 
of the properties of Pan American Airways Corporation and 
the dissolution of the latter should be approved; 

5. Whether the agreement between American Airlines, Inc., 
and Pan American Airways, Inc., providing that the Pan Amer¬ 
ican stock received by American Airlines, Inc., upon dissolu¬ 
tion of American Overseas shall be placed in a voting trust until 
sold or distributed, should be approved; 





6. Whether the further acquisition of control of American 
Overseas Airlines by American Airlines, Inc., should be ap¬ 
proved under section 408 of the Act, 

7. Whether, if the proposed transfer of the certificate of 
American Overseas to Pan American is approved, the public 
convenience and necessity require that the certificate issued to 
American Overseas Airlines, Inc., to Pan American Airways, 
Inc., to Transcontinental and Western Air, Inc. should be 
altered, amended, or modified in whole or in part. 

Notice is further given that any person desiring to be heard 
in this proceeding must file with the Board on or before May 

16, 1949, a statement setting forth the issues of fact or law 

* ■ - 

raised by such application which he desires to controvert. 

For further details of the authorization requested, interested 
parties are referred to the applications on file with the Civil 
Aeronautics Board. 

Dated at Washington, D. C., May 4,1949. 

By the Civil Aeronautics Board: 

- [seal] M. C. Mulligan, 

Secretary. 







Orders 

Serial Number E-2833 


United States of America Civil Aeronautics Board 


Adopted by the Civil Aeronautics Board at its office in Wash¬ 
ington, D. C., on the 19th day of May, 1949. 

In the matter of The North Atlantic Route Transfer Case. 
Docket No. 3589 et at. 

Order on Motions 

On May 12, 1949, Transcontinental & Western Air, Inc. 
(TWA) filed a motion with the Board requesting that it enter 
an order directing the Examiner hearing evidence in The North 
Atlantic Route Transfer Case to receive evidence in the pro¬ 
ceeding relating to (a) the extension of the temporary cer¬ 
tificates of convenience and necessity of TWA, Pan American 
Airways, Inc. (PAA), and American Overseas Airlines, Inc. 
(AOA) beyond their present expiration date in July 1952; (b) 
the alteration, amendment or modification of such certificates 
without limitation as to the geographical area involved; and 
(c) the alteration, amendment or modification of any portion 
of the certificate of PAA which purports to grant it permanent 
authorization to operate thereunder. This motion in effect 
requests the Board to clarify the meaning of its Order Serial 
No. E-2512, adopted March 1,1949, which delineated the scope 
of the proceeding in The North Atlantic Route Transfer Case . 

On May 14,1949, PAA filed with the Board a motion for re¬ 
consideration of the Board's Order Serial No. E-2512, and an 
answer to the foregoing motion of TWA. PAA’s motion and 
answer request the Board to revoke its Order Serial No. E-2512 
insofar as it expanded the scope of the proceeding on the pro¬ 
posed acquisition of AOA by PAA, or otherwise to modify such 


order so as to clearly define the specific route changes to be 
considered in the proceeding or, alternatively, to deny TWA’s 
motion. 

On May 18, 1949, TWA filed a reply to PAA’s answer, and 
an answer to PAA’s motion, and AOA filed a reply to TWA’s 
motion. 

We have carefully considered the foregoing documents. It 
is immediately apparent that there is a need that guidance be 
afforded to the parties and the Examiner with respect to the 
scope of the proceeding in The North Atlantic Route Transfer 
Case. We shall, therefore, review briefly the history of this 
proceeding and our previous actions. 

On December 15, 1948, there were filed with the Board pe¬ 
titions for approval of an agreement dated December 13,1948, 
between PAA and AOA, and of the transactions contemplated 
thereby, including the transfer to PAA of the certificate of pub¬ 
lic convenience and necessity held by AOA, and for the approval 
of other related transactions and matters. The proceedings 
instituted by these petitions were consolidated into a single 
proceeding designated The North Atlantic Route Transfer 
'Case. On March 1, 1949, by Order Serial No. E-2512, we in¬ 
stituted a proceeding pursuant to Section 401 (h) of the Act 
relating to the certificates of public convenience and necessity 
held by AOA, PAA and TWA, and ordered such proceeding 
consolidated with The North Atlantic Route Transfer Case. 

Before instituting the proceeding under Section 401 (h) we 
found as follows: 

1. The proposal to transfer the certificate of public 
convenience and necessity of American Overseas to Pan 
American would substantially revise the route pattern 
established by the President and the Board in The North 
Atlantic Route Case, 6 C. A. B, 319 (1945), and that if 
said proposal is to be approved, the President and the 
Board should be able to alter, amend and modify the 
route patterns of the American-flag carriers across the 
North Atlantic, American Overseas, Pan American and 
TWA, as may be in the public interest, and should not 
be limited merely to action on the proposal submitted 
by Pan American and American Overseas; 



2. It would not be desirable to institute a proceeding 
to re-examine at this time the North Atlantic route 
pattern apart from any changes required in the event 
of approval of the transaction between American Over¬ 
seas and Pan American; 

Upon the baas of these findings we entered the following 
Order: 

ITIS ORDERED THAT: 

1. A proceeding be and it hereby is instituted to de¬ 
termine whether, if the proposed transfer of the certifi¬ 
cate of American Overseas to Pan American is approved, 

(i) the public convenience and necessity require that 
the certificate of public convenience and necessity issued 
to American Overseas Airlines, Inc., pursuant to Order 
Serial No. 4375 dated December 20,1945, should be al¬ 
tered, amended, or modified in whole or in part; 

(ii) the public convenience and necessity require that 
the certificate of public convenience and necessity issued 
to Pan American Airways, Inc., pursuant to <>der Serial 
No. E-863 dated October 7, 1947, should be altered, 
amended, or modified in whole or in part; 

(iii) the public convenience and necessity require 
that the certificate of public convenience and necessity 
issued to Transcontinental & Western Air, Inc., pursuant 
to Order Serial No. 5035 dated June 20,1946, should be 
altered, amended, or modified in whole or in part; 

and in such event to make such amendments, alterations, and 
modifications of the certificates of American Overseas, Pan 
American, and TWA, as may be found to be required by the 
public convenience and necessity;” 

When we made the foregoing findings and adopted the fore¬ 
going Order it was our belief that at the time the Board and 
the President were called upon to determine whether the pro¬ 
posal to transfer AOA’s route to PAA should be approved, they 
should not be limited solely to action on the agreement. The 
determination of whether it would be in the public interest to 
have two rather than three American-flag carriers certificated 
in the North Atlantic area could not intelligently be made un- 


less we could also indicate the route pattern of the two carriers, 
as we had the route pattern of the three existing carriers in 
1945. Otherwise, we might conclude that the public interest 
would be better served by the existence of only two carriers, 
but not two carriers having the route patterns that would exist 
if we simply approved the route transfer agreement. We would 
thus be forced to disapprove a two-carrier scheme which we 
favored because it embodied an unfavorable route pattern. 
For this reason, and because it is our responsibility under the 
Act to develop a proper route structure, we felt that it was 
necessary to institute a proceeding looking to the alteration, 
amendment or modification of the certificates of the American- 
flag carriers across the North Atlantic so that at the conclusion 
of the proceeding looking to the approval of the agreement, we 
would be in a position to impose any route changes that were 
reasonably required in the public interest as a condition to the 
approval of the agreement. We had in mind that approval 
of the transfer agreement might only be possible upon condi¬ 
tions which we might reasonably impose involving alterations, 
amendments or modifications of all the certificates, as deter¬ 
mined through the 401 (h) proceeding. If PAA and AOA ac¬ 
cepted such conditions, we would then be in a position to alter, 
amend or modify their certificates with their express consent. 
We likewise had in mind the possibility of altering, amending 
or modifying TWA’s certificate, such changes being conditioned 
first, on the approval of the route transfer agreement by the 
Board and the President, and second, upon the acceptance by 
PAA and AOA of the conditions imposed upon such approval 
and the execution of their agreement. 

The institution of the proceeding under Section 401 (h) 
was intended to be completely subordinate to the route trans- 
fa* proceedings. We did not irftend to alter, amend or modify 
the certificates of any of the transatlantic carriers unless such 
changes were conditioned upon approval of the transfer agree¬ 
ment and acceptance of that approval as conditioned. Nor 
did we intend to determine in the 401 (h) proceeding whether 
new services were required in the area covered by the certifi¬ 
cates of the transatlantic carriers. We were concerned solely 


with putting ourselves in a position to achieve a proper com¬ 
petitive balance between the two remaining transatlantic car¬ 
riers if that was necessary in order to give approval to the trans¬ 
fer agreement between PAA and AOA. Our views on all of 
the foregoing matters are still the same. 

Pan American has now asked us to reconsider and to revoke 
Order Serial No. E-2512 insofar as it instituted the 401 (h) 
proceeding and consolidated it with The North Atlantic Route 
Transfer Case. We have examined the reasons advanced by 
PAA with care, but have concluded that our original action 
should stand. The approval of the agreement between PAA 
and AOA would result in a substantial revision of the route 
pattern established by the President and the Board in the 
North Atlantic Route Case 6 C. A B. 319 (1945). We do not 
believe that the Board and the President should be required 
to consider the transfer agreement in a vacuum. As we have 
made clear, we believe the Board and the President should be 
able to consider whether, and to what extent, other route 
changes are required in the public interest as a condition of 
approval of the transfer agreement. For this reason we shall 
deny PAA's request. 

PAA has requested in the alternative that the Board clearly 
define the specific route changes to be considered in connection 
with the 401 (h) proceeding and suggests that the route 
changes should only deal with a few major traffic points in 
Europe. We cannot accept this suggestion. The route pat¬ 
tern established by the President and the Board in The North 
Atlantic Route case, supra, was not confined to a few major 
traffic points in Europe. It is this route pattern which the 
transfer agreement between PAA and AOA will radically alter. 
We believe that the Board and the President should be free 
to consider any and all of the points on the certificates of 
the transatlantic carriers in deciding whether route changes 
are required as a condition of approval of the transfer agree¬ 
ment, and the extent of such changes. We shall therefore 
deny this request of PAA 

TWA has asked ns to direct the Examiner to receive evi¬ 
dence relating to the extension of the temporary certificates 
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of the transatlantic carriers beyond their expiration dates in 
1952. As indicated above, in instituting the 401 (h) proceed¬ 
ing we did not intend to pass upon the question whether new 
or different services were needed in the area under consider 
tion, and we are not presently concerned with that question. 
We are concerned solely with being able, through route changes, 
to arrive at a proper competitive balance between the carriers 
remaining in the North Atlantic area in the event that such 
action is deemed necessary as a condition to the approval of 
the transfer agreement. For these purposes it was and is 
unnecessary, and we did not and do not intend, to put in issue 
the question of the extension of the temporary certificates 
of the transatlantic carriers. We shall, therefore, sustain the 
Examiner's ruling that such evidence is to be excluded from 
the proceeding and shall deny TWA’s motion in this respect. 

TWA has also requested that the Examiner be directed to 
receive evidence relating to the alteration, amendment, or modi¬ 
fication of the certificates of the transatlantic carriers, without 
geographic limitation. The Examiner has indicated that he 
felt that the language of the Board's order required him to 
receive such evidence although he did not believe that it was 
the Board's intention to have evidence taken with respect to 
points other than those in Europe. In fact we did intend that 
evidence relating to all points on the certificates of the carriers 
be taken in this proceeding. We do not believe that it is pos¬ 
sible to achieve a proper competitive balance between the trans¬ 
atlantic carriers that will remain if the route transfer agreement 
is approved unless we consider their entire certificates. For 
this reason we shall affirm the Examiner's ruling in this respect 
and, to this extent, also grant TWA's motion. 

Finally, TWA has asked us to direct the Examiner to receive 
evidence on the alteration, amendment, or modification of the 
permanent portions of PAA's certificate. The language of our 
Order Serial No. E-2512 clearly indicated that changes in PAA's 
permanent certificate were in issue and we so intended. We 
reiterate that we cannot achieve a proper competitive balance 
between the transatlantic carriers remaining if the route trans¬ 
fer agreement is approved unless we may consider PAA's per- 


manent authorization. We do not in this proceeding intend 
to change PAA’s permanent certificate against its wilL We 
may, however, condition approval of the agreement between 
PAA and AOA upon PAA’s willingness to accept changes in its 
certificate whether such changes affect temporary or permanent 
authorizations. PAA may, of course, prefer to reject any ap¬ 
proval we may give to the route transfer agreement if it is con¬ 
ditioned upon PAA’s acceptance of changes in its permanent 
authorization. We must, however, be in a position at the con¬ 
clusion of this case to approve the route transfer agreement, 
either with appropriate conditions or unconditionally, or to 
disapprove it. We can only be in such a position if evidence 
is received wth respect to possible changes in PAA’s permanent 
authorization. We shall therefore grant TWA’s motion in this 
respect. 

Upon the basis of the foregoing findings, and acting pursuant 
to the power vested in the Board by Sections 205 (a) and 1001 
of the Civil Aeronautics Act of 1938, as amended, 

It is ordered that: 

1. The motion of Pan American Airways, Inc., for reconsider¬ 
ation of Board Order Serial No. E-2512 be and iit hereby is 
denied. 

2. The Examiner in The North Atlantic Route Transfer 
Case be and he hereby is directed to receive evidence in this 
proceeding relating to alterations, amendments, and modifica¬ 
tions in the certificates of convenience and necessity of Pan 
American Airways, Inc., American Overseas Airlines, Inc., and 
Transcontinental & Western Air, Inc., specified in paragraph 
1 of the Board’s Order Serial No. E-2512, adopted March 1, 
1949, without limitation as to the geographical area and with¬ 
out limitation as to whether the authorizations granted by 
such certificates are temporary or permanent in character. 

3. The Examiner in The North Atlantic Route Transfer 
Case be and he hereby is directed to exclude evidence in such 
proceeding relating to the extension of the certificates referred 
to in the preceding paragraph beyond their present expiration 
dates in 1952. 
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4. The motion of Transcontinental <fe Western. Air, Inc., 
except to the extent granted hereinabove, be and it hereby is 
denied. 


By the Civil Aeronautics Board: 


[seal] 


(s) M. C. Mulligan, 

M. C. Mulligan, 

Secretary. 




o. s. oovgaiMCMT puirriMC office * im» 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 10,193. 


SEABOARD & WESTERN AIRLINES, INC., Petitioner , 

v. 

CIVIL AERONAUTICS BOARD, Respondent. 


Petition to Review an Order of the Civil Aeronautics Board. 


BRIEF FOR INTERVENERS. 


COUNTER-STATEMENT OF THE CASE. 

Pan American Airways, Inc., Transcontinental & West¬ 
ern Air, Inc. and American Overseas Airlines, Inc. (here¬ 
inafter referred to as Pan American, TWA and American 
Overseas, respectively) are the only U. S. carriers now 
authorized by the Civil Aeronautics Board to engage in 
regular scheduled transportation of persons, property and 
mail as common carriers on transatlantic routes between 
the United States, Europe, and points beyond. The cer- 
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tificates authorizing such operations were in each case ap¬ 
proved by the President, as required by Section 801 of the 
Civil Aeronautics Act. The three airlines provide service 
pursuant to their certificates. These operations are to be 
reviewed in a general proceeding in 1952, when the certifi¬ 
cates expire. 1 

Seaboard & Western Airlines, Inc. (hereinafter referred 
to as Seaboard) was authorized by the Board in July, 1947 
to operate as an irregular carrier, and has engaged in cargo 
operations in international air transport since that time. 
(Joint App. 17, 22) Also in July, 1947, Seaboard applied to 
the Board under Section 401 of the Civil Aeronautics 
Act for a certificate of convenience and necessity that 
would authorize it to engage in air transportation of prop¬ 
erty only on a demand basis, without regard to frequency 
or regularity, over a transatlantic route between points in 
the United States and points in Europe and beyond. (CAB 
Docket No. 3041) (Joint App. 16, 29) 

A majority of the stock of American Overseas is owned 
by American Airlines, Inc. (Joint App. 40) On December 
13, 1948, American and American Overseas agreed with 
Pan American to transfer to Pan American American 
Overseas’ properties and its certificate. (Joint App. 38-97, # 
100-104, 107-108) The documents are hereinafter desig¬ 
nated the Agreement. Such an agreement must be ap¬ 
proved by the Board, and the transfer of certificate must 
be approved by the President. The Agreement binds the 
parties until September 13, 1949. If the transfer has not 
been consummated by that time, it will expire unless the 
parties were to extend it. (Joint App. 71) Pan American, 
American and American Overseas on December 15, 1948 
applied to the Board for approval of the Agreement. 
(Joint App. 35-111) The Board titled the proceeding the 
North Atlantic Route Transfer Case, Docket No. 3589, et al. 
It is at times hereafter also referred to as the Agreement 
proceeding. 


1 Except certain permanent portions of Pan American ’a certificate. 
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Seaboard filed a motion in Docket No. 3041 on January 
19, 1949 to consolidate that proceeding on its application 
for a certificate with the proceeding for approval of the 
Agreement, or in the alternative to expedite Docket No. 
3041 so that final decision in it would be made prior to or 
simultaneously with the Board’s final decision in the Agree¬ 
ment proceeding. (Joint App. 167) By a separate petition, 
it sought leave to intervene in the Agreement proceeding. 
(Joint App. 159) 

Public Counsel filed a motion seeking to broaden the 
Agreement proceeding to include any modifications, altera¬ 
tions and amendments of the certificates of Pan American, 
TWA and AOA. 1 (Joint App. 186) 

On March 1,1949, the Board granted Seaboard’s Petition 
to intervene in the Agreement proceeding (Order Serial 
No. E-2515). (Joint App. 119) It denied Seaboard’s altern¬ 
ative motion to consolidate Seaboard’s application with 
the proceeding or to decide the application prior to or 
simultaneously with the Transfer Case (Order Serial No. 
E-2513). (Joint App. 118) In the latter order, from which 
Seaboard has not appealed, the Board found that consoli¬ 
dation would unduly broaden the issues and delay the 
North Atlantic Route Transfer Case , and that Seaboard had 
failed to show any sufficient reason why the Board should 
then determine that final decision on its application for a 
certificate should be made prior to or simultaneously with 
the North Atlantic Route Transfer Case. The Board did 
order Seaboard’s application to 4 ‘be set down for hearing 
as promptly as possible consistent with orderly proced¬ 
ure”. (Joint App. 119) 

Also on March 1, the Board denied the motions to trans¬ 
form the North Atlantic Route Transfer Case into a general 
investigation of transatlantic routes. It found: 

“It would not be desirable to institute a proceeding 
to reexamine at this time the North Atlantic route pat¬ 
tern apart from any changes required in the event of 

i Public Counsel’s motion and statement were not “in support of Seaboard’s 
motion to consolidate”, as stated in the Index to the Joint Appendix. (Joint 
App. ii) 
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approval of the transaction between American Over¬ 
seas and Pan American.’’ (Joint App. 117) 

The Board did order an investigation, under Section 401(h) 
of the Act, into the question of whether, if the proposed 
transfer of the certificate of American Overseas to Pan 
American is approved, the public convenience and necessity 
would require any change in the certificates issued to 
Am erican Overseas, Pan American and to TWA, and con¬ 
solidated this investigation with the Agreement proceeding 
(Order Serial No. E-2512). (Joint App. 115-118) 

On March 3, 1949, the Board set Seaboard’s application 
for a certificate down for a prehearing conference on 
March 30. Such a conference is ordinarily the last pro¬ 
cedural step before exchange of exhibits and hearing. 

Thereafter, on March 9, 1949, Seaboard filed a motion 
asking that the proceeding on its application be consoli¬ 
dated with the North Atlantic Route Transfer Case, as 
modified by the Board’s Order Serial No. E-2512. (Joint 
App. 201) The Board denied Seaboard’s second motion to 
consolidate, on March 24, 1949 (Order Serial No. E-2617). 
(Joint App. 120-123) It found that there were basic differ¬ 
ences between the all-cargo service on a demand basis pro¬ 
posed by Seaboard and the regularly scheduled transporta¬ 
tion of persons, property and mail by Pan American, TWA 
and American Overseas. It also found that the Agreement 
proceeding involves basically the transfer of American 
Overseas’ property and certificate to Pan American. Most 
important of all, it found that changes in the existing cer¬ 
tificates would be considered only in the event the transfer 
was approved, and “would n-ot preclude a granting of Sea¬ 
board & Western's certificate application if required by 
the public convenience and necessity [Italics added]. On 
March 29, 1949, Seaboard filed its petition to review this 
order denying consolidation. This court granted the motion 
of American and American Overseas for leave to intervene. 
(See Appendix, p. 33, infra.) 

The prehearing conference on Seaboard’s application for 
a certificate authorizing all-cargo operations across the 



5 


Atlantic on a demand basis was held March 30,1949. Sea¬ 
board then expressed a desire to have the initial exchange 
of exhibits about three months later. At a second confer¬ 
ence on May 11, the date for the hearing on Seaboard’s 
application was set for September 26, 1949. 1 

The hearing in the North Atlantic Route Transfer Case 
commenced May 16, and Seaboard actively participated as 
a party-intervener. 

SUMMARY OF ARGUMENT. 

1. This Court lacks jurisdiction to review the Board’s 
denial of Seaboard’s motion to consolidate proceedings. 
The grant or refusal of a motion to consolidate is an inter¬ 
locutory and preliminary order which the federal courts 
have uniformly refused to review as not final. The Board’s ; 
refusal to consolidate did not determine whether Sea¬ 
board’s application for a certificate will be granted or de¬ 
nied; it did not determine whether or not the Agreement j 
would be approved; and it did not determine whether the 
Board and the President would condition approval on route 
changes. Jurisdiction to review interlocutory orders is not 
created by lack of jurisdiction to review a final order in the 
same proceeding. The decision in Chicago <£ Southern Air 
Lines , Inc. v. Waterman Steamship Corp., 333 U. S. 103 
(1948) was based upon inability to review an executive de¬ 
termination, and expressly preserves the rule that non-final 
orders are not reviewable. The petition should be dis¬ 
missed not only because the order is not final, but also be¬ 
cause Seaboard has not exhausted its administrative rem¬ 
edy. That remedy consists in the prosecution of its own 
application for a certificate to engage in cargo operations 
on a demand basis, and participation as a party in the 
North Atlantic Route Transfer Case. Unless and until its 
application for a certificate is denied, Seaboard will suffer 
no legal injury. 

i The prehearing conference reports are printed in the Supplement to Ee- 
spondent’s brief, pp. 1, 24. 
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2. Any argument that Seaboard was entitled to consoli¬ 
dation as a matter of right must rest on the premise that 
refusal to consolidate was tantamount to a denial of hear¬ 
ing. That premise is not supported by the facts. Certifi¬ 
cates of convenience and necessity for operations between 
two given points or areas are not exclusive franchises. In 
the Route Transfer Case the existing transatlantic certifi¬ 
cates for the carriage of persons, property and mail will be 
changed only if the Pan American-American Overseas 
Agreement is approved, and as conditions to such approval. 
Such changes would not preclude the President from grant¬ 
ing Seaboard’s application for a certificate authorizing 
transatlantic transportation of cargo on a demand basis. 
The two actions are not mutually exclusive as was the case 
in Ashbacker Radio Corporation v. Federal Communica¬ 
tions Commission, 326 U. S. 327 (1945). Since Seaboard 
as an intervener is a party to the Agreement proceeding, 
there will be no denial of the right to be heard such as ex¬ 
isted in the Ashbacker case. And, unlike the Ashbacker 
case, there has been no final order in the Transfer Case 
awarding to a competitor any route desired by Seaboard. 
Seaboard’s contention that it was entitled to consolidation 
as a matter of right is constructed on a series of guesses 
and assumptions to the effect that the Board’s action in 
the Agreement case would make it more difficult for Sea¬ 
board to obtain a certificate, a certificate to which it claims 
a right. No finding of a denial of due process can properly 
be grounded on such a hypothetical basis. There is a strong 
legal presumption that administrative agencies will act 
promptly in the fulfilment of thier duties. This Court will 
not assume that if Seaboard is entitled to a certificate un¬ 
der the standards of the Act that the Board and the Presi¬ 
dent will deny the application in its certificate proceeding. 

• 3. The order was not an abuse of discretion. The scope 
of proceedings before an administrative agency and the 
order in which proceedings will be heard are matters pe¬ 
culiarly within the discretion of the agency. A court ought 




not to and will not interfere with the judgment of the 
agency as to the manner in which it can best carry out the 
mandates of the statute which it is administering. 

ARGUMENT. 

• l 

• L 

This Court Lacks Jurisdiction to Review the Crder Deny¬ 
ing Consolidation Because It is Preliminary and Pro¬ 
cedural, and Petitioner Has Not Exhausted Its Admin¬ 
istrative Remedy. 

The Board’s order denying Seaboard’s motion to con- 
solidate its application for a certificate with the proceeding 
on approval of the acquisition of the certificate of Am erican 
Overseas by Pan American is obviously a non-final order. 
The order is not a denial of Seaboard’s application for a j 
certificate for all-cargo operations on a demand basis, or a 
determination that the Board will recommend denial to the 
President. Equally, the order is not a determination that 
the Board will recommend to the President approval of the 
Agreement, or recommend that as a condition of such ap¬ 
proval he approve changes in the certificates of TWA, 
American Overseas, or Pan American. Hence there is no j 
conclusive action even by the Board, which has not com¬ 
pleted its action in either proceeding. Hearing in the 
North Atlantic Route Transfer Case began May 16, 1949,! 
with Seaboard participating as a party intervener. Hear¬ 
ing on Seaboard’s application will commence September 26, 
1949. After the hearings are concluded the Board will rec¬ 
ommend action to the President, and still later he will make 
the effective orders. Only then will there be finality. 

Although Seaboard is attempting to obtain immediate; 
review of the order denying consolidation, it concedes that 
the order is not final and that it has had no immediate effect 
on Seaboard. Several times in its brief Seaboard makes 
it plain that any adverse effect on it from the challenged 
order is a mere possibility and that future events will de- 
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tennine whether or not any injury results. For instance, 
on page 34 of its brief Seaboard states: 

“At this time no one can say whether the merger 
and transfer will be approved or disapproved. If dis¬ 
approved, Seaboard will not be prejudiced.” 

In another connection, Seaboard states: 

“Consequently, if it appears as of this time that the 
ultimate decision of respondent, as approved by the 
President, may be such that the Ashbacker doctrine 
would be applicable, that doctrine must be applied now 
and the case remanded to respondent with proper in¬ 
structions, even though there is as yet no final decision 
in the route transfer case.” Petitioner’s Brief 27-28. 
[Italics is Seaboard’s, not ours.] 

This Court’s jurisdiction to review the Board’s order 
denying consolidation exists, if at all, by virtue of Section 
1006 of the Civil Aeronautics Act (49 U. S. C. § 646). Al¬ 
though that section provides that “any order” shall be 
subject to judicial review, such language is not construed 
as authorizing review of procedural, non-final orders. Fed¬ 
eral Power Commission v. Metropolitan Edison Co., 304 
U. S. 375, 383-385 (1938); Eastern Utilities Ass’n v. Securi¬ 
ties & Exchange Commission, 162 F. 2d 385 (C. C. A. 1st 
1947). 

The basis for denial of judicial review of such an order 
as that here involved was summarized by the Supreme 
Court in Rochester Telephone Corp. v. United States, 307 
U. S. 125 (1939): 

“In group (1) the order sought to be reviewed does 
not of itself adversely affect complainant but only af¬ 
fects his rights adversely on the contingency of future 
administrative action. In view of traditional concep¬ 
tions of federal judicial power, resort to the courts in 
these situations is either premature or wholly beyond 
their province. Thus, orders of the Interstate Com¬ 
merce Commission setting a case for hearing despite a 
challenge to its jurisdiction, or rendering a tentative 
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or final valuation under the Valuation Act, although 
claimed to be inaccurate, or holding that a carrier is 
within the Railway Labor Act and therefore amenable 
to the National Mediation Board, are not reviewable. 

“The governing considerations which keep such or¬ 
ders without the area of judicial review were thus sum¬ 
marized for the Court by Mr. Justice Brandeis in deny¬ 
ing reviewability of a ‘final valuation’ under the Valu¬ 
ations Act: ‘ The so-called order here complained of is 
one which does not command the carrier to do, or to 
refrain from doing, anything; which does not grant or 
withhold any authority, privilege or license; which does 
not extend or abridge any power or facility; which does 
not subject the carrier to any liability, civil or crim¬ 
inal; which does not change the carrier’s existing or 
future status or condition; which does not determine 
any right or obligation.’ United States v. Los Angeles 
& S. L. R. Co ., 273 U. S. 299, 309-310.” 


Preliminary orders are held to be not final and hence not 
subject to judicial review when they point much more 
clearly to an adverse ultimate decision than does a refusal 
to consolidate proceedings. For example, as a practical 
matter the final determination of the valuation of a railroad 
by the I. C. C. at a figure far below that claimed by the road 
can be expected to form the basis for future orders in which 
valuation is an important factor. Yet such an order is not 
subject to judicial review, because it is not final. United 
States v. Los Angeles R. R., 273 U. S. 299 (1927); cf. Dela¬ 
ware & Hudson Co. v. United States , 266 U. S. 438 (1925) 
(refusal to review tentative valuation). 

Similarly, the fact that a preliminary order will subject 
a party to delay, expense or hardship does not give it such 
finality as to permit review, when the order does not finally 
determine any right or obligation. Examples of such non- 
reviewable orders, despite their claimed immediate adverse 
effect, could be multiplied almost indefinitely. 1 Decisions 

l Typical categories are: Orders instituting a proceeding or directing a 
hearing [United States v. Illinois Central B. B., 244 U. S. 82 (1913); 
Myers v. Bethlehem Shipbuilding Carp., 303 TJ. S. 41 (1938); Mis- 






10 


as to jurisdiction to review administrative orders that con¬ 
solidate or refuse to consolidate proceedings are less nu¬ 
merous, no doubt because such an order is so obviously pre¬ 
liminary and procedural that litigants have been 
reluctant to prosecute an appeal that will inevitably be 
dismissed. That reluctance was well founded, for im¬ 
mediate review of the refusal, grant or dissolution of con¬ 
solidation by an administrative agency is uniformly de¬ 
nied. An order that directed consolidation was attacked in 
Federal Communications Commission v. Pottsville Broad¬ 
casting Company, 309 U. S. 134 (1940). This Court had 
reversed an earlier order of the F. C- C. that denied a 
license to the Pottsville Company, and remanded the case 
to the Commission. The Commission then consolidated the 
application of the Pottsville Company for argument “on a 
comparative basis” with two other applications that had 
been filed and heard subsequently to that of the Pottsville 
Company. Consideration of the three applications on a 
comparative basis naturally reduced the likelihood that the 
Pottsville Company would get the license. The Company 
hence petitioned for and obtained from this Court a writ 
of mandamus directing the Commission to set aside its 
order for hearing the three applications on a comparative 
basis, and to reconsider the application of the Pottsville 
Company on the original record. The Supreme Court re¬ 
versed, with directions to dissolve the writ and dismiss the 


sissippi Power 4r Light Co. v. Federal Power Commission, 131 F. 2d 
148 (CCA 5th 1942); Guaranty Underwriters, Inc. v. Securities 4" Exchange 
Commission, 131 F. 2d 370 (CCA 5th 1942); Chamber of Commerce of Min¬ 
neapolis v. Federal Trade Commission, 280 Fed. 45 (CCA 8th 1922)] ; orders 
requiring attendance at a hearing or the production of data [Federal Power 
Commission v. Metropolitan Edison Co., supra; Macauley y. Waterman Steam¬ 
ship Co.; Mallory Coal Co. v. Coal Commission, 69 App. D. C. 
166, 99 F. 2d 399 (1938); Utah Fuel Co. v. Coal Commission, 
69 App. D. C. 333, 101 F. 2d 426 (3939), affirmed on other grounds, 
306 U. S. 56 (1939)]; orders denying petitions for service of examiner’s report 
[Aluminum Co. of America v. Federal Power Commission, 76 App. D. C. 182, 
130 F. 2d 445 (1942)] ; orders denying transfer of place of hearing [Eastern 
Utilities Ass’n v. Securities <$r Exchange Commission, supra] ; and orders 
refusing withdrawal of registration statements [Jones v. Securities & Ex¬ 
change Commission, 79 F. 2d 617 (CCA 2d 1935), cert. den. 297 U. S. 605 
(1936); Resources Corporation International v. Securities f Exchange Com¬ 
mission, 97 F . 2d 788 (CCA 7th 1938)]. 
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petition. In effect, the Commission’s order of consolida¬ 
tion was held not subject to immediate judicial review. 

In Mansfield Journal Co. v. Federal Communications 
Commission, App. D. C. No. 9817, decided March 7, 1949, 
the challenged order was severance of a consolidated pro¬ 
ceeding. The Federal Communications Commission had 
consolidated three applications for a license for stations at 
a location where only two channels were available. Later, 
when three channels became available, the Commission in \ 
effect revoked the consolidation, severed one application 
and granted it. One of the other applicants sought review 
of the order of severance, on the ground that the early 
grant to its competitor was an injury. The petition to re¬ 
view was dismissed by a unanimous Court. 

The preliminary nature of the order that dissolved the 
consolidation was expressly recognized. The Court said: 

“The Commission’s order ‘severing’ the applica- j 
tions was interlocutory in character and not in itself ; 
appealable. It can be reviewed here only if the un¬ 
doubtedly final portion of the order may be appealed 
from by the appellant.” 

This Court then held that the appellant did not have stand- 1 
ing to appeal from the grant of a license to its competitor. 
The Court said, in words closely applicable to this appeal: 

“. . . to hold that the appellant may appeal . . . 
would amount to a holding that whenever two or more 
applications, not mutually exclusive, for similar I 
licenses in one locality are pending before the Commis¬ 
sion, they must be acted on simultaneously so that no 
applicant may gain advantage by beginning operations 
before another. We are not prepared to announce 
such a ruling.” 

The lack of jurisdiction to review a preliminary order 
denying consolidation in an ordinary administrative pro¬ 
ceeding is too clear to require further argument. A pro¬ 
ceeding before the Civil Aeronautics Board that leads to 
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the grant or denial of a certificate for foreign air transpor¬ 
tation differs from the ordinary administrative proceeding 
in that the effective order is made by the President and is 
not subject to review by the courts. This was settled by 
the decision in Chicago & Southern Air Lines, Inc. v. Wa¬ 
terman Steamship Corp ., 333 U. S. 103 (1948), which held 
that federal courts have no jurisdiction to review any order 
of the Board that is subject to approval by the President 
under Section 801 of the Act. Such approval is required of 
any order that grants or denies Seaboard’s application for 
a certificate, and of any order that transfers or amends any 
certificate in the North American Route Transfer Case. 

In the course of its decision that the ultimate order by 
the President is not subject to review, the Supreme Court 
in construing Section 1006 of the Act expressly confirmed 
the rule that preliminary orders in the proceeding are not 
reviewable even though the ultimate order is not subject 
to review. Furthermore, the dissent is rested on the ground 
that the effect of the decision is to deny jurisdiction to re¬ 
view both preliminary and ultimate orders of the Board in 
a proceeding subject to Presidential approval. 

Mr. Justice Jackson, speaking for the majority, said: 

“Until the decision of the Board has Presidential 
approval, it grants no privilege and denies no right. 
It can give nothing and can take nothing away from 
the applicant or a competitor. It may be a step which 
if erroneous will mature into a prejudicial result, as an 
order fixing valuations in a rate proceeding may fore¬ 
show and compel a prejudicial rate order. But ad¬ 
ministrative orders are not reviewable unless and until 
they impose an obligation, deny a right or fix some 
legal relationship as a consummation of the adminis¬ 
trative process. United States v. Los Angeles & Salt 
Lake R. Co., 273 U. S. 299; United States v. Illinois 
Central R. Co., 244 U. S. 82; Rochester Telephone 
Corp. v. United States, 307 U. S. 125,131. The dilemma 
faced by those who demand judicial review of the 
Board’s order is that before Presidential approval it 
is not a final determination even of the Board’s ulti- 
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mate action, and after Presidential approval the whole 
order, both in what is approved without change as well 
as in amendments which he directs, derives its vitality 
from the exercise of unreviewable Presidential discre¬ 
tion.’’ [333 U. S. 103, at 112-113] 

• • • 

“We conclude that orders of the Board as to certifi¬ 
cates for overseas or foreign air transportation are not ! 
mature and are therefore not susceptible of judicial 
review at any time before they are finalized by Presi-1 
dential approval. After such approval has been given, 
the final orders embody Presidential discretion as to 
political matters beyond the competence of the courts 
to adjudicate.” [333 U. S. 103, at 114] 

The minority was equally clear that the decision fore¬ 
closed review of preliminary as well as final Board orders 
in such a proceeding, and indeed made that the principal 
ground of dissent. Mr. Justice Douglas’ words are pre¬ 
cisely applicable in this case, where Seaboard claims denial 
of a hearing. He said: 

i 

“In this petition for review, the respondent charged 
that the Board had no substantial evidence to support 
its findings that Chicago and Southern Air Lines was 
fit, willing and able to perform its obligations under 
the certificate; and it charged that when a change of 
conditions as to Chicago and Southern Air Lines’ abil¬ 
ity to perform was called to the attention of the Board, 
the Board refused to reopen the case. I do not know 
whether there is merit in those contentions. But no 
matter how substantial and important the questions, 
they are now beyond judicial review. Today a litigant 
tenders questions concerning the arbitrary character 
of the Board’s ruling. Tomorrow those questions may 
relate to the right to notice, adequacy of hearings, or 
the lack of procedural due process of law. But no mat¬ 
ter how extreme the action of the Board, the courts are 
powerless to correct it under today y s decision.” [333 
U. S. 103 at 117-118] [Italics added] 1 

l The Court’s statement of facts in the Waterman opinion contains the 
phrase: “By proceedings not challenged as to regularity ...” 333 U. S. 
103, 105. However, this is not sufficient basis for an argument that inter¬ 
mediate orders in such proceedings can be appealed to the courts. That 
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In view of this construction by both the majority and the 
minority of the Court that no jurisdiction is conferred by 
Section 1006 to review preliminary orders of the Board, 
this Court should dismiss the petition. To grant review 
would be to disregard the ruling that “orders of the Board 
as to certificates for foreign air transportation are not ma¬ 
ture and are therefore not susceptible of judicial review 
at any time before they are finalized by Presidential ap¬ 
proval”. (333 U.S. 103, at 114.) 

The Court was there speaking of a Board order made 
after hearing and as the final administrative step prior to 
Presidential action. If even such a Board order is not open 
to review as not final, how much less so is a preliminary 
order that refuses to consolidate two proceedings, in each 
of which Presidential approval of the ultimate Board order 
is necessary! Certainly a denial of consolidation is neither 
a “consummation of the administrative process” nor a 
“final determination of the Board’s ultimate action”. 

In other situations, lack of jurisdiction in the courts to 
review the final administrative order has not operated to 
make preliminary orders reviewable. Collateral attack on 
such an order was denied by the decision in Macwuley v. 
Waterman Steamship Corporation , 327 U. S. 540 (1946), 
despite the argument that the final decision would not be 
subject to judicial review. 

Judicial review of preliminary or interlocutory orders of 
an administrative agency is denied because such orders do 
not finally determine the outcome of the administrative 
proceeding. The absence of review of the final order does 
not make preliminary orders any more determinative of 
rights. Whether or not the ultimate order can be appealed 
to the courts, interlocutory and preliminary orders of the 
agency are not conclusive of the final decision. 


argument gives the quoted phrase an importance not warranted by its con¬ 
text, and ignores the basis of the Waterman decision. In no way did that 
decision turn on the regularity of the Board’s actions. Certainly there is 
nothing in the reasoning or language of either opinion in the Waterman case 
that implies the Supreme Court regarded its decision as making preliminary 
orders subject to review. 
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As we have pointed out, administrative proceedings on 
both Seaboard’s application and on approval of the agree¬ 
ment are currently under way, with no decision on the 
merits of either yet reached. In such a situation, a second 
principle of federal jurisdiction bars review of the order. 
The lack of finality which formed the basis of the Los An¬ 
geles R. R. Case, supra, is buttressed by the doctrine that 
the administrative remedy must be exhausted before the 
courts will act. As this Court said in Braniff Airways, Inc. 
v. Civil Aeronautics Board, 79 App. D. C. 341, 147 F. 2d 
152 (1945): * ‘We cannot review an order until adminis¬ 
trative remedies have been exhausted.” This doctrine rests 
on the sound ground that until a party has given the ad¬ 
ministrative agency an opportunity to correct or avoid the i 
alleged injury the courts ought not to interfere. In a par¬ 
ticular case, the two grounds for refusal to review some¬ 
what overlap, for the lack of finality of an agency order 
often stems from the fact that the agency proceedings have 
not been completed. The basis for refusal to review ad¬ 
ministrative orders until administrative remedies have 
been exhausted is the unwillingness of courts to interfere 
with administrative regulation unless and until it is certain 
that the result will not satisfy the complainant, and the 
desire for expert determination in matters involving tech¬ 
nical expertness and administrative discretion. Prentis v. 
Atlantic Coast Line Co., 211 U. S. 210 (1908); P. F. Peter¬ 
sen Baking Co. v. Bryan, 290 U. S. 570 (1934); see Berger, 
Exhaustion of Administrative Remedies (1939) 48 Yale 
L. J. 981; Note: The Necessity of Exhausting Administra¬ 
tive Remedies Before Resorting to Judicial Review (1927) 
27 Col. L. Rev. 450. 

The administrative remedy for Seaboard is plain, and 
quite obviously it has not been exhausted. That remedy is 
prosecution of its application for a certificate authorizing 
transatlantic all-cargo operations on a demand basis. As a 
further remedy, if one be needed, Seaboard as a party in¬ 
tervener in the North Atlantic Route Transfer Case will 


I 
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have full opportunity to produce facts and arguments in 
opposition to any ultimate decision in that proceeding that 
it regards as possibly inimical to its chances of obtaining a 
certificate. Seaboard cannot deny that these remedies are 
available and not yet exhausted. Prehearing conferences 
on its application have been held. Hearings in the Trans¬ 
fer case have commenced, and Seaboard is taking an active 
part in them. It would be indeed anomalous for a party 
currently engaged in prosecution of its administrative 
remedies to contend successfully that such remedies either 
do not exist or have been exhausted. 

The lack of judicial review of a preliminary adminstra- 
tive order, on the complementary grounds of non-finalitv 
and failure to exhaust the administrative remedy, affirms 
the status of judicial tribunals and administrative tribunals 
as coordinate agencies of government. The Congress has 
committed to the Civil Aeronautics Board the execution of 
policies expressed in the Civil Aeronautics Act. A proper 
regard by the courts for this delegation of power by Con¬ 
gress requires that there be a minimum of judicial inter¬ 
ference with the functioning of the Board. Thus, even on 
review of a final administrative order, the sphere of judi¬ 
cial review is limited to correction of error, leaving to the 
agency the determination of the means and procedures to 
effectuate the policy of the statute. Federal Communica¬ 
tions Commission v. Pottsville Broadcasting Co., supra. 

Judicial recognition that the primary responsibility for 
carrying out the policy of the statute lies with the Board 
necessarily leads to a denial of jurisdicton to review pre¬ 
liminary orders that do not directly and immediately grant 
or deny rights under the Act. The obstruction and delay 
in administrative proceedings that would ensue from judi¬ 
cial review of preliminary orders has been too often rec¬ 
ognized to require elaboration here. Suffice it to say that 
if orders of a procedural nature were subject to immediate 
appeal, as attempted here, the determination of contro¬ 
versies by an administrative agency would be rendered 
much more difficult or impossible. 
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As with all rules, there are some hard cases that test the 
strength of the rule that preliminary administrative orders 
are not reviewable. Thus, an immediate judicial deter¬ 
mination of an agency’s lack of jurisdiction could settle a 
critical issue at an early stage of the administrative pro¬ 
ceedings. Federal Power Commission v. Metropolitan Edi¬ 
son Co., supra. Again, refusal to review an adverse pre¬ 
liminary order can mean that even if the complaining party 
wins reversal of the eventual final order on the ground of 
denial of due process by the preliminary order, much time 
and effort will have been expended in administrative pro¬ 
ceedings to no avail, and the added obstacle of the agency’s 
consideration and determination of the merits adversely 
has to be overcome in the remanded proceedings. Alumi¬ 
num Co. of America v. Federal Power Commission , 76 App. 
D. C. 182,130 F. 2d 445 (1942). Even so, in such cases re¬ 
view of the preliminary order is refused. 

But this is not even a hard case for applicaton of the 
rule. Denial of consolidation is not an order even affecting 
the merits. Seaboard’s goal is a certificate for transatlan¬ 
tic transportation of property on a demand basis. That 
goal can be achieved in a separate proceeding or a consoli¬ 
dated proceeding. Refusal to consolidate Seaboard’s ap¬ 
plication with the Agreement proceeding is no indication 
that Seaboard’s application will or will not be granted, or 
that the routes of Pan American, TWA and. American 
Overseas will or will not be altered. Conversely, consolida¬ 
tion of the two proceedings would not indicate any deter¬ 
mination on the merits, either as to Seaboard’s application 
or as to changes in the routes of the certificated carriers. 
In short, the order sought to be reviewed is purely pre¬ 
liminary and procedural. It is precisely the type of order 
that is subject neither to immediate appeal nor collateral 
attack. 

Since the order refusing consolidation was not a final 
order, and Seaboard has not exhausted its administrative 
remedy, the petition to review must be dismissed for lack 
of jurisdiction. 
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n. 

Seaboard Was Not Entitled to Consolidation as a Matter 

of Eight. 

Should the Court determine that it has jurisdiction to 
review the Board’s preliminary order, the decision on the 
merits turns primarily on whether Seaboard was entitled 
as a matter of right to a consolidation of its application 
for a certificate with the Agreement proceeding. 

Seaboard could not be entitled as a matter of right to 
have the proceedings consolidated unless refusal to consoli¬ 
date was tantamount to a denial without hearing of Sea¬ 
board’s application for a certificate. The nature of cer¬ 
tificates of convenience and necessity authorized by the 
Act and of the particular proceedings here involved dem¬ 
onstrates that the refusal did not have that effect. 

A certificate of convenience and necessity issued by the 
Civil Aeronautics Board is not in any sense an exclusive 
franchise. Section 2 of the Act directs the Board to con¬ 
sider competition as being in accordance with the public 
convenience and necessity. Not only is there nothing in 
the Act which would make such a certificate exclusive, but 
the Board has repeatedly granted certificates for oper¬ 
ations between points already being served by a carrier 
that had been awarded the same route in earlier proceed¬ 
ings. So extensive is this practice that the over develop¬ 
ment of competition in recent years by the grant of par¬ 
alleling routes is frequently stated as one of the causes for 
the troubles of some of the airlines. Any idea 
that the existence of a certificate for operations be¬ 
tween points or areas precludes the grant of one or more 
additional certificates for competing operations can cer¬ 
tainly not be grounded in the decisions of the Board. For 
example, during the fiscal year 1948 the Board authorized 
air carriers to serve 289 cities. Of these, only 137 were 
new points on the air map, and 152 were already receiving 
certificated service. CAB Arvnual Report 1948, p. 7. Prin¬ 
cipal points are served by two, three, and four competing 
carriers, all operating under certificates from the Board. 


19 


By December, 1948, only 8.7% of air service between the 
first 50 pairs of U. S. cities in passenger miles was non¬ 
competitive. Of the remainder, 29.3% was competed for 
by two carriers, 49.7% by three carriers, and 12.3% by 
four carriers. As a single example, in 1940 only American 
was authorized to operate scheduled transportation of 
passengers, property and mail between New York and De¬ 
troit. Today, Capital Airlines, Northwest Airlines and 
United Air Lines have also been certificated for New York- 
Detroit operations, and the four carriers compete for 
traffic between these points. Furthermore, the granting of 
certificates to carriers for the transportation of passen¬ 
gers, property and mail between these points or areas has 
not been regarded by the Board as a bar to the grant of au¬ 
thority for paralleling operations by other airlines for the 
transportation of cargo only. American, United and TWA 
now hold certificates that authorize regular scheduled 
transportation of property on transcontinental routes be¬ 
tween New York and points in California and elsewhere on 
the West Coast. Eastern and National hold similar certi¬ 
ficates for north/south routes between New York and! 
points in Florida. The Board by regulation has for some 
time permitted competing all-cargo operations between the 
principal points by non-certificated carriers. On April 25, 
1949, the Board issued a tentative opinion and order 
(Order Serial No. E-2759) in which it proposed to grant 
certificates for the transportation of cargo only to four 
carriers not previously authorized to conduct regular 
scheduled operations. The tentative order proposed to 
authorize one carrier, not previously certificated, to con¬ 
duct regularly scheduled all-cargo operations paralleling 
the New York-Florida operations of Eastern and National, 
and proposed to authorize two other carriers, not pre¬ 
viously certificated, to conduct such all-cargo operations 
between New York and West Coast points in competition 
with the cargo operations of American, TWA and United, 
American and other carriers have urged that the public 
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convenience and necessity do not require the proposed new 
all-cargo services, and that the certificates proposed by the 
tentative order should be denied in a final order, but no 
carrier has contended that the existing certificates preclude 
the Board from authorizing such additional cargo service, 
if any, that is required by the public convenience and 
necessity. 

The proposals of the Board’s tentative order with re¬ 
spect to domestic all-cargo carriers demonstrates that the 
Board would not be precluded from authorizing Seaboard’s 
all-cargo operations in competition with operations under 
existing certificates if and when it finally concludes that 
Seaboard’s all-cargo service on a demand basis is required 
by the public convenience and necessity. 

Continuing power in the Board to control a flexible pat¬ 
tern of operations by United States carriers both at home 
and abroad is a basic concept of the Civil Aeronautics Act. 
It is express in Section 401(h), which authorizes the Board 
at any time on its own motion or upon petition or complaint 
to alter, amend, modify or suspend any certificate in whole 
or in part if the public convenience and necessity so re¬ 
quire. It is inherent in the mandatory direction of Section 
401(d) that the Board “shall” issue a certificate upon an 
application if it finds (among other things) that the trans¬ 
portation is required by the public convenience and neces¬ 
sity. And the Declaration of Policy contained in Section 
2 of the Act makes it plain that Congress gave the Board 
power to shift and adapt the patterns of air transportation 
as circumstances change. Seaboard’s argument that the 
North Atlantic Route Transfer Case will freeze the pattern 
of air transportation between the United States and 
Europe is belied by the terms of the Act. The Board’s 
actions also refute it. Not only has the Board repeatedly 
authorized competing services between points and areas; it 
has also experimented with new types of service such as 
feeder lines, and irregular all-cargo service both domestic 
and foreign. The whole history of the Board’s regulation 
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of air transportation contradicts the contention that there 
exists a policy of rigid patterns of service conclusively fixed 
in, a single proceeding, “area” or otherwise. 

So much for the general character of certificates issued 
by the Board, and its administration of the Act. We now 
turn to the nature of the particular proceedings that Sea¬ 
board claims must be consolidated. The North Atlantic 
Route Transfer Case initially involved only the question 
of approval of the Agreement. Public Counsel sought to 
have the proceeding broadened so as to make it a general 
study of United States air carrier operations over the 
North Atlantic to Europe and beyond. This the Board re¬ 
fused to do. What the Board did do was to broaden the 
scope of the proceeding to include the issues of whether, 
if the acquisition by Pan American were approved , any 
alterations, modifications or amendments in the certificates 

7 _ i 

of Pan American, American Overseas and TWA were re¬ 
quired by the public convenience and necessity as a result 
of that acquisition. This is clearly not a general proceed- 
ing relative to all transatlantic operations. For instance, 
if the acquisition is not approved, no changes in the certi¬ 
ficates would be proper under the issues as framed. This 
interpretation of the nature of the Transfer proceeding! 
was confirmed by the Board’s Order Serial No. E-2833, is¬ 
sued May 19, 1949. 1 The Board in that restatement of the 
scope of the North Atlantic Route Transfer Case asserted 
that possible changes in routes were “completely subordi¬ 
nate” to the route transfer proceedings, and would be made 
only as conditions upon approval of the transfer agreement 
and acceptance of the approval as conditioned. As for 
other changes, it said: 

“In instituting the 401(h) proceeding we did not 
intend to pass upon the question of whether new or 
different services were needed in the area under con¬ 
sideration, and we are not presently concerned with 
that question.” i 


l This order is printed in the Supplement to Respondent’s brief, pp. 31 et seq. 
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The application of Seaboard seeks a certificate for oper¬ 
ations very different from those now performed by the 
transatlantic carriers. Seaboard wants authority to carry 
cargo only on a demand basis. It does not propose to carry 
passengers; it does not propose to carry mail; it does not 
propose to undertake the obligation of regular scheduled 
services. In all these respects it differs from present oper¬ 
ations. Seaboard’s application raises new issues of law 
and fact not present in the North Atlantic Route Transfer 
Case. 

The separate proceeding with respect to Seaboard’s 
application is now in process. That proceeding will give 
Seaboard full opportunity to establish, if it can, that its 
proposed transatlantic all-cargo operations on a demand 
basis are required by the public convenience and necessity. 
Furthermore, Seaboard is a party to the North Atlantic 
Route Transfer proceeding, and is actively participating in 
the hearing. As a party it has full opportunity to present 
evidence either for or against the acquisition and any 
changes in the existing certificates, to cross-examine wit¬ 
nesses presented by other parties, and to present argument 
to the Examiner and the Board. In both proceedings, Sea¬ 
board will have a full and fair hearing as a party. 

Nevertheless, Seaboard urges that the refusal of the 
Board to consolidate the two proceedings is a denial of its 
right to a hearing on its application. No one disputes its 
right to a hearing, but we do dispute most strongly the 
contention that the refusal to consolidate was a denial of 
that right. 

Seaboard’s argument rests entirely upon Ashbacker 
Radio Corporation v. Federal Communications Commis¬ 
sion , 326 U.S. 327 (1945). In that case the Supreme Court 
held that “where two bona fide applications are mutually 
exclusive the grant of one without a hearing to both de¬ 
prives the loser of an opportunity which Congress chose to 
give him.” The facts that the applications were mutually 
exclusive and that a final order without hearing had 
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granted one application are essential to the Ashbacker de¬ 
cision. There the Commission itself stated that simulta¬ 
neous operation of the two stations would result in intoler¬ 
able interference to both and conceded that “these appli¬ 
cations are actually exclusive”. In short, the grant of one 
application precluded the grant of the application of the 
loser. The Commission had held no hearing on the appli¬ 
cation that was granted, and Ashbacker Corporation had 
had no opportunity to be heard in that proceeding. Its only 
recourse was to seek to have the Commission reverse its 
grant, and award the license to Ashbacker instead. 

Seaboard’s argument that it has been denied a hearing 
under the doctrine of the Ashbacker case is fallacious on 
all points. The factual differences make any application 
of the Ashbacker doctrine impossible. (1) In the Ash¬ 
backer case, a final order of the Commission had granted a 
license to the competitor. No order on the merits, final or 
otherwise, has been made in the North Atlantic Route 
Transfer Case. (2) In the Ashbacker case, the grant to the 
competitor was made without hearing, and the Ashbacker 
Company had had no opportunity to participate in a de¬ 
termination of the merits. Seaboard has not been and will 
not be denied a hearing. Any order changing routes that 
may be entered in the Transfer case will be made only after 
a hearing in which Seaboard is participating. Any order 
that grants or denies Seaboard’s application will be made 
only after a hearing in which it participates. (3) In the 
Ashbacker case, the applications were mutually exclusive, 
as the Commission conceded. No Board proceeding, area 
or otherwise, establishes a rigid pattern of exclusive certi¬ 
ficates. No future action in the North Atlantic Route Trans¬ 
fer Case need be withdrawn or reversed in order to grant 
Seaboard’s application. Whatever the Board may do in 
the Transfer case with respect to the existing certificates 
of Pan American, TWA and American Overseas as condi¬ 
tions to approval of the Agreement, the grant of Sea¬ 
board’s application for a certificate authorizing all-cargo 
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service on a demand basis will not be precluded. The Board 
so found in its order denying- tbe motion for consolidation, 
and Seaboard itself concedes it. To quote from its petition 
for review: 

* ‘It is perfectly true, of course, that any changes 
that might be made in those certificates would not 
actually ‘preclude’ a later granting of Seaboard’s 
application ...” (Joint App. 11) 

Seaboard argues, however, that the Ashbacker decision is 
applicable because in practical effect decisions made in the 
North Atlantic Route Transfer Case would diminish its 
chances of success in the proceeding on its own application. 

The contention that the denial of consolidation was an 
injury to Seaboard is constructed on a series of assump¬ 
tions of future events, none of which is certain. The series 
of assumptions is long, but a detailing of it will demon¬ 
strate the fallacy of any argument that the denial of con¬ 
solidation precluded the grant of Seaboard’s application. 
The argument assumes: 

First ; after a hearing in the Transfer case in which 
Seaboard participates as a party, the Board will de¬ 
cide that the Agreement should be approved. 

Second; in the same proceeding, the Board will de¬ 
cide that approval of the Agreement should be condi¬ 
tioned on certain changes in existing transatlantic 
certificates. 

Third; these changes will be inimical to Seaboard’s 
chances of obtaining a certificate for transatlantic all- 
cargo service on a demand basis. 

Fourth; the President will concur in both these de¬ 
cisions by the Board; and approve an order that grants 
approval of the Agreement conditioned on the changes 
in certificates. 

Fifth; Pan American will accept the conditions im¬ 
posed on approval of the Agreement. 

Sixth; American and American Overseas will accept 
the conditions imposed on approval of the Agreement. 
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Seventh; after a hearing on Seaboard’s application, 
the Board will decide not to grant the application. 

Eighth; the Board’s decision not to grant the appli¬ 
cation will be based on the result of the Transfer case. 

Ninth; the President will approve the Board’s de¬ 
cision denying Seaboard’s application. 

Tenth; the President’s approval of the denial of 
Seaboard’s application will be based on the result of 
the Transfer case. 

i 

Certainly no conclusion that Seaboard has already been 
precluded can be reached on the basis of such a multipli¬ 
cation of contingencies. At the utmost, all that can be said 
is that there might be a hardship to Seaboard if every 
single one of these future possibilities occurs. 

The possibility of hardship to Seaboard is not a ground 
for application of the doctrine of the AshbacJcer case. In¬ 
stead, it is a belated echo of the arguments repeatedly 
made and uniformly rejected that the hardships imposed 
by preliminary orders of administrative agencies justified 
interference by the courts in the administrative proceed¬ 
ings. Thus in Myers v. Bethlehem Corporation, supra 7 
the rejected argument was that the agency had no juris¬ 
diction over the subject matter and that the hearing it had 
ordered would entail large and unjustified expenditure of 
time and money. In Aluminum Co. of America v. FedertiL 
Power Commission , supra, the Company vainly argued 
that as a result of the preliminary order an adverse final 
determination by the agency was inevitable, and that even 
if that final decision were reversed on appeal the Com¬ 
pany would be under an extreme disadvantage when it 
attempted to have the agency reach a different conclusion 
after new hearings. 

As shown above, both as a matter of law and a matter of 
Board practice, any action in the Route Transfer Case 
will not preclude the grant of Seaboard’s application, if 
the air transportation it proposes is required by the pub- 
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lie convenience and necessity. Seaboard will have a full 
hearing on whether that transportation is so required. 
Seaboard’s argument therefore narrows down to the con¬ 
tention that although it hereafter proves that the public 
convenience and necessity requires the grant of its appli¬ 
cation, the application would be denied. No court 
will accept such an argument Essentially, to ac¬ 
cept it, the court would have to assume that the Board 
and the President in a future decision would not carry out 
the mandatory direction in Section 401(c) of the Act that 
a certificate shall be granted if the transportation covered 
by the application is required by the public convenience 
and necessity. The settled rule of the federal courts is 
the exact antithesis of such an assumption. Even as to 
actions already taken, the presumption of regularity in 
administrative proceedings is strong. An administrative 
agency is presumed to have performed its duties regularly 
and in a lawful manner, and the burden to prove otherwise 
is upon the party complaining. United States v. Chemical 
Foundation, 272 IJ.S. 1 (1926); Fahey v. Mallonee, 332 U.S. 
245 (1947); see 42 Am . Jur., Public Administrative Law 
§ 240 (1942). The presumption has added force when, as 
will be the case with respect to Seaboard’s application, 
the administrative decision is based on a full hearing. 
Pacific States Box & Basket Co. v. White, 296 U.S. 176 
(1935); Darnell v. Edwards, 244 U.S. 564 (1917). The de¬ 
cision of the agency is presumed to be correct, justified by 
the facts, and made upon appropriate evidence duly con¬ 
sidered and properly applied. Great Northern R. Co. v. 
Weeks, 297 U.S. 135 (1936); Portland Cement Co. v. Eel 
vering, 293 U.S. 289 (1934); United States v. Rock Royal 
Co-operative, Inc., 307 U.S. 533 (1939); Meeker v. Lehigh 
Valley R. Co., 236 U.S. 412 (1915); see, passim, United 
States v. Morgan, 313 U.S. 409 (1941). Since such a pre¬ 
sumption exists as to past actions of an administrative 
agency, obviously courts will not assume the contrary as 
to some future agency action. Fahey v. Mallonee, supra; 
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Aluminum Company of America v. Federal Power Com¬ 
mission, supra. 

Such an assumption of error in future administrative 
action would be peculiarly inappropriate in this situation, 
where the effective grant or denial of Seaboard’s applica¬ 
tion will be the action of the President, not the Board. That 
final order will “embody Presidential discretion as to 
political matters beyond the competence of the courts to 
adjudicate.” Chicago & Southern Air Lines, Inc . v. Water¬ 
man Steamship Corp., 333 U.S. 103,114 (1948). 

Since Seaboard as a party in both proceedings will have 
full hearings before the Board on the merits, only an 
assumption that the President will by non-reviewable ex¬ 
ercise of discretion refuse to grant Seaboard a certificate 
to which it is entitled can give color to Seaboard’s claim 
of possibility of injury. The federal courts will not assume 
illegality in past, much less future, actions of the Chief 
Executive, but on the contrary affirmatively presume the 
legality of Presidential action. United States v. Chemical 
Foundation, supra; Panama Refining Co. v. Ryan, 293 U.S. 
388, 444 et seq. (1935) (dissenting opinion of Cardozo, J.); 
Martin v. Mott, 12 Wheat. 19 (U.S. 1827). 

The facts that the proceedings are not mutually exclu¬ 
sive, that there is as yet no final order in either prejudicial 
to Seaboard, that full hearings are granted Seaboard be¬ 
fore any decision on the merits, and that the ultimate 
Presidential order must be presumed legal make it plain 
that Seaboard was not entitled to consolidation as of right. 
Seaboard has not been precluded, and the Ashbacker cage 
cannot apply. 

m. Denial of Consolidation Was Not an Abuse of 

Discretion. 

If the grant or denial of consolidation was a matter of 
discretion, the order clearly must be affirmed. Whether 
the Board can deal with Seaboard’s application more 
appropriately in a separate proceeding or in a consolidated 
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proceeding with the North Atlantic Route Transfer Case 
is a matter of judgment. By Section 205(a) of the Act, 
Congress entrusted such procedural matters to the judg¬ 
ment of the Board. 1 An order that rests in the discretion 
of an administrative agency will not be upset, even when 
final, unless there is a conclusive showing that the exercise 
of discretion was entirely arbitrary and capricious. 
United States Lines Co. v. Civil Aeronautics Board, 165 F. 
2d 849, 852 (C. C. A. 2d 1948). Although a court may be 
convinced that there would be a better way to carry out 
the policy of the Act, it will not substitute its own judg¬ 
ment for that of an agency and set aside a final order that 
embodies the agency’s discretion as to the way its job 
should be done. Railroad Commission v. Rowan & N. Oil 
Co., 310 U.S. 573 (1940); Norfolk & Western R. Co. v. 
United Stales, 287 U.S. 134 (1932). These principles of 
course apply a fortiori to purely procedural orders such as 
the denial or refusal of consolidation, directions as to the 
sequence in which applications will be considered, etc. 
Such orders entered in the exercise of administrative dis¬ 
cretion are not subject to reversal by a court. Federal 
Communications Commission v. Pottsville Broadcasting 
Co., supra; Mansfield Journal Co. v. Federal Communi¬ 
cations Commission, supra; NLRB v. Tex-O-Kan Flour 
Mills Co., 122 F. 2d 433 (C.C.A. 5th, 1941). 

Seaboard urges, however, that there was an arbitrary 
and capricious exercise of discretion in the refusal to con¬ 
solidate. The lack of substance to that position is apparent 
from a brief analysis. 

Seaboard first repeats the argument that the North 
Atlantic Route Transfer Case is an area proceeding, that 
an area proceeding freezes the pattern of service, and 
that Seaboard’s application is therefore denied without 
hearing because some changes in routes might be made in 

l Section 205(a) empowers the Board “to make and amend snch general 
or special rules, regulations, and procedure, pursuant to and consistent with 
the provisions of this Act, as it shall deem necessary to carry out such pro¬ 
visions and. to exercise and perform its powers and duties under this Act. ’ * 
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the Transfer case (Pet. Br. 29-30). This is amplified by 
assertions that the Board has previously included in any i 
area proceeding all applications for service in the area, i 
and that determination of the principal issue raised by i 
Seaboard’s application “cannot adequately or expedi¬ 
tiously be done, if at all, in two separate proceedings.” 
There are several holes in the argument. The Court is 
asked to substitute its judgment for that of the Board as 
to the nature of the Transfer case. In the Board’s view, 
any changes in certificates in that case are completely sub- j 
ordinate to the question of approval of the merger, and 
would be made only as conditions to such approval if given. 
That certainly is not the situation in a so-called area case. 
The Court is not informed that there are absolutely no 
applications for certificates or amendments to certificates 
before the Board in the Route Transfer Case, other than 1 
the request, for approval of the transfer of the entire cer- j 
tificate of American Overseas to Pan American. Nor is 
the Court informed that both the Board and the Interstate 
Commerce Commission have repeatedly held that merger j 
or acquisition cases raise different issues and should be han¬ 
dled separately from new route cases. American Airlines, ' 
Inc.—Application for Approval of Acquisition of Control of 
Mid-Continent Airlines, Inc., CAB Docket No. 2068, Order 
Serial No. 4221 (Nov. 26, 1945); Baggett Transportation 
Co.—Purchase — W. A. Bishop, 36 M.C.C. 659, 663-664 ! 
(1941); see cases collected in Memorandum of American ; 
Airlines and American Overseas Airlines, Joint App. 178- 
181. And even if the Board had previously in every in¬ 
stance consolidated route applications with acquisition i 
cases, a change in that policy would be neither an abuse of 
discretion nor legal error. Securities Exchange Com¬ 
mission v. Chenery Corp. y 332 U.S. 194 (1947); Federal 
Communications Commission v. WOKO, 329 U.S. 223; 
(1946); Shawmut Ass’n v. Securities & Exchange Commis¬ 
sion, 146 F. 2d 791 (C.C.A. 1st 1945). Finally, Seaboard’s 
complaint that the issue raised by its application cannot be 
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“expeditiously” determined in separate proceedings is 
nothing more than an assertion that this Court should take 
supervision of the sequence and method in which the Board 
considers proceedings pending before it This the Court 
will not do. 

Seaboard’s attempt to have this Court upset the findings 
(Pet. Br. 31-37) is no more substantial. 

A finding by the agency entrusted with administration 
of air transportation that Seaboard’s application empha¬ 
sizes “basic differences between the type of operations 
proposed therein and the operations of the scheduled air 
carriers” is grounded in expert knowledge of scheduled 
operations and interpretation of the application. It is a 
matter on which no court will substitute its judgment for 
that of the Board. 

Seaboard’s attack on the Board’s findings that changes 
made in existing certificates in connection with approval 
of the transfer would not preclude a granting of Sea¬ 
board’s application if required by the public convenience 
and necessity, and that consolidation of the application 
would raise issues not now present in the Transfer Case, 
is notable primarily for its admissions that establish the 
absence of any abuse of discretion. Typical of these admis¬ 
sions are: 

“If Seaboard’s case were consolidated with the Route 
Transfer Case, it is true . . . that issues relating to the 
need for additional service would have been brought 
into the case.” [Pet. Br. 34.] 

“At this time no one can say whether the merger and 
transfer will be approved or disapproved. If dis¬ 
approved, Seaboard will not be prejudiced.” [Pet. Br. 
34.] 

“The issue is a relatively simple one and should cause 
no difficulty whatsoever if determined in the Route 
Transfer Case” [Pet. Br. 35.] [Emphasis ours] 

“ ... the fact that the scope of the issues might be 
somewhat broadened and the fact that such consolida¬ 
tion might cause some delay in the hearing would not 
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be proper considerations npon which to base denial 
of consolidation. Actually the scope of the issues 
would be broadened to some extent, but not sufficiently 
so as to cause material delay in the proceeding.” j 

The introduction of new issues and the inevitable delay 
in the Agreement proceedings that Seaboard admits would 
have resulted from consolidation plainly presented a case 
for the exercise of the Board’s discretion. “Material 
delay” is obviously a matter of judgment. Hearings in I 
the Route Transfer Case began May 16, 1949. The Agree¬ 
ment expires September 13, 1949. Hearings on Seaboard’s 
application are set to start on September 26,1949. In these 
✓ circumstances, the Board’s decision to hold separate hear¬ 
ings certainly cannot be condemned as arbitrary and 
capricious. 

Seaboard finally seeks to impugn the findings by a curi- j 
ous attack on the Board’s motives. It suggests that the 
Board granted Seaboard intervention in the Route Trans¬ 
fer Case and set its own application down for hearing “for 
the very purpose of furnishing some support for respond¬ 
ent’s order denying consolidation” (Pet. Br. 36-37). The 
Court will give short shrift to the insinuation that the 
Board maneuvered to deny any right to Seaboard. The ; 
reason for the charge, however, is baffling. The Board’s 
orders that granted intervention and set Seaboard’s appli¬ 
cation for hearing were in response to Seaboard’s ex- j 
pressed desirhs. If Seaboard feels these grants of its 
wishes impair its chances of success in this appeal, the ; 
fault lies in its strategy, not in Board approval of its 
wishes. | 

No argument can change the facts. Consolidation would 
have injected new issues in the Agreement proceeding, and i 
would have delayed it The Board in the reasonable exer¬ 
cise of its discretion decided against broadening and delay¬ 
ing an important proceeding. Eventually decisions will be i 
reached both in the Agreement proceeding and the separate 
proceeding on Seaboard’s application. The Board’s judg- 
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ment that it was better to handle the two matters sepa¬ 
rately was based on knowledge of the issnes involved in 
each, and of the relative advantages and disadvantages of 
separate or consolidated procedure. The fact that the 
Board’s ruling was against Seaboard’s wishes did not make 
it arbitrary or capricious. 

CONCLUSION. 

Section 1006 of the Civil Aeronautics Act does not confer 
jurisdiction on the Court to review preliminary and pro¬ 
cedural orders of the Civil Aeronautics Board. The order 
here sought to be reviewed is not a final order. No final 
order as to a certificate for foreign air transportation can 
be made by the Board, but only by the President. This 
order, however, was not even the ultimate order of the 
Board. The Supreme Court has expressly stated that pre¬ 
liminary orders of the Board are not reviewable in a pro¬ 
ceeding in which the final Presidential order is also not 
subject to review. Furthermore, Seaboard is now engaged 
in pursuing its administrative remedies, which quite 
obviously have not been exhausted. 

If the Court has jurisdiction, the order should be affirmed. 
The order did not deny Seaboard a hearing and Seaboard 
was not entitled as of right to consolidation. The doctrine 
of the Ashbacker case is not applicable because the two pro¬ 
ceedings are not mutually exclusive, a hearing is being held 
in each proceeding, Seaboard will participate as a party in 
both hearings, and no order has been entered in either pro¬ 
ceeding granting to a competitor any route sought by 
Seaboard. 

The order denying consolidation was not an abuse of 
discretion. Consolidation would introduce new issues in 
the Agreement proceeding and cause considerable delay. 
The determination not to consolidate proceedings was a 
reasonable exercise of judgment 
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The petition for review should be dismissed. 

Respectfully submitted, 


Howabd C. Westwood 
James H. McGlothijn 
Daniel, M. G ribbon 
701 Investment Building 
Washington 5, D. C. 

Attorneys for Interveners, 
American Airlines, Inc., and 
American Overseas Airlines, Inc. 


Of Counsel: 

Covington, Burling, 
Rublee & Shore, 

701 Union Trust Building, 
Washington 5, D. C. 
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APPENDIX. 

IN THE UNITED STATES COURT OF APPEALS 
FOE THE DISTRICT OF COLUMBIA CIRCUIT 


Civil Action No. 10193. 


Seaboard & Western Airlines, Inc., Petitioner, 

v. 

Civil Aeronautics Board, Respondeid. 

Motion for Leave to Intervene and Respond to the Petition 
to Stay Further Proceedings Before the Civil Aero¬ 
nautics Board. 

American Airlines, Inc. and American Overseas Airlines, 
Inc. jointly move this Court pursuant to Rule 38(c) of the 
General Rules of the United States Court of Appeals for 
leave to intervene and become parties to the above-entitled i 
proceeding, and for permission to file the attached response 
to the petition of Seaboard & Western Airlines, Inc. for a i 
stay of certain proceedings before the Civil Aeronautics 
Board. In support thereof, they allege as follows: 

1. American Airlines, Inc. is a corporation organized 
under the laws of the State of Delaware and is the holder 
of certificates of public convenience and necessity from the 
Civil Aeronautics Board authorizing it to engage in air 
transportation. It owns a majority of the stock of Ameri¬ 
can Overseas Airlines, Inc. 

2. American Overseas Airlines, Inc. is a corporation 
organized under the laws of the State of Delaware and is 
the holder of a certificate of public convenience and neces¬ 
sity from the Civil Aeronautics Board authorizing it to 
engage in foreign air transportation. 

3. On December 13, 1948, American Airlines, Inc. and 
American Overseas Airlines, Inc. entered into certain 
agreements with Pan American Airways, Inc. which, sub¬ 
ject to the approval of the Civil Aeronautics Board, con- 


j 
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template the transfer of all of the assets of American Over¬ 
seas Airlines, Inc., including its certificate to engage in 
foreign air transportation, to Pan American Airways, Inc. 

4. These agreements were filed with the Board on Decem¬ 
ber 15,1948 and approval was requested under appropriate 
sections of the Civil Aeronautics Act. (52 Stat. 973 (1938), 
49 U.S.C. § 401) A prehearing conference was held on 
January 19, 1949 at which time dates for the exchange of 
exhibits were established and it was stated by the Exam¬ 
iner of the Board who presided that the hearing would 
probably be held early in March. 

5. Subsequently, by order dated March 1,1949, the Board 
instituted a proceeding to determine whether, in the event 
the proposed transfer of American Overseas Airlines’ cer¬ 
tificate to Pan American Airways, Inc. was approved, the 
public convenience and necessity would require any alter¬ 
ation, amendment or modification in the certificates of 
American Overseas Airlines, Inc., Pan American Airways, 
Inc. or Transcontinental & Western Air, Inc., the three car¬ 
riers who now hold certificates authorizing transatlantic 
air operations. This proceeding was consolidated into the 
proceeding which the Board had previously designated for 
hearing the petitions for approval of the agreements to 
transfer the certificate and assets of American Overseas 
Airlines, Inc. to Pan American Airways, Inc. The consoli¬ 
dated proceeding is known as the “North Atlantic Route 
Transfer Case.” The date for the hearing in this pro¬ 
ceeding has been fixed for not later than May 16, 1949. 
Various preliminary procedural steps have already been 
taken and certain others remain to be accomplished prior 
to the date set for hearing. 

6. Seaboard & Western Airlines, Inc. has filed with this 
Court a petition to review an order of the Civil Aeronautics 
Board which denied its motion to consolidate its applica¬ 
tion for a certificate of public convenience and necessity 
into the North Atlantic Route Transfer Case. Seaboard & 
Western Airlines, Inc. has also requested this Court to 
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enter an order directing the Civil Aeronautics Board to 
stay and postpone all further proceedings in that case, in¬ 
cluding those relating to the approval or disapproval of the 
above-described agreements between American Airlines, 
Inc., American Overseas Airlines, Inc. and Pan American 
Airways, Inc. 

7. American Airlines, Inc. and American Overseas Air¬ 
lines, Inc. have a direct and immediate interest in securing 
a prompt decision as to whether their agreements to trans¬ 
fer the assets of American Overseas Airlines, Inc. to Pan 
American Airways, Inc. are to be approved. Should Sea¬ 
board & Western Airlines, Inc.’s petition for a stay of 
further proceedings before the Board be granted by this 
Court, American Airlines, Inc. and American Overseas Air¬ 
lines, Inc. would suffer serious and irreparable harm. 

Wherefore, American Airlines, Inc. and American Over¬ 
seas Airlines, Inc. jointly pray that they be permitted to 
intervene and become parties to this proceeding, and to file 
with the Court the attached response to the petition of 
Seaboard & Western Airlines, Inc. for a stay of all further 
proceedings before the Civil Aeronautics Board in the 
North Atlantic Route Transfer Case. 

Respectfully submitted, 

/s/ Daniel M. Gribbon 
Howard C. Westwood 
Daniel M. Gribbon 
701 Union Trust Building 
Washington 5, D. C. 

Attorneys for 

American Airlines , Inc. and 

American Overseas Airlines , Inc. 

April 4, 1949 
Covington, Burling, 

Rublee & Shorb 

Of Counsel 
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Statement of Case. 

This is a proceeding brought by Seaboard & Western 
Airlines, Inc. (hereinafter referred to as “Seaboard”), 
under Section 1006 of the Civil Aeronautics Act of 1938, as 
amended, to review and set aside an order of the Civil 
Aeronautics Board (hereinafter referred to as “the 
Board”). Pan American Airways, Inc. (hereinafter re- 
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ferred to as “Pan American”), filed a motion for leave 
to intervene in this cause on April 4, 1949* and leave to 
intervene was granted by this Court on May 5, 1949. 

The order that Seaboard seeks to have reviewed is an 
order in which the Board denied a motion by Seaboard to 
consolidate its application for a certificate of public con¬ 
venience and necessity with a proceeding instituted before 
the Board by Pan American and American Overseas Air¬ 
lines, Inc. (hereinafter referred to as “American Over¬ 
seas”) on December 15, 1948. 

At the present time there are three American flag air car¬ 
riers operating over the North Atlantic under certificates 
of public convenience and necessity that authorize them to 
transport persons, property and mail. The three carriers 
are Pan American, American Overseas and Transconti¬ 
nental & Western Air, Inc., (hereinafter referred to as 
TWA). 

On December 13, 1948, Pan American and American 
Overseas made three agreements which provided, among 
other things, that, subject to the approval of the Board 
and the President of the United States, as required by the 
applicable provisions of the Civil Aeronautics Act, Pan- 
American would buy from American Overseas the entire 
assets of American Overseas including its certificate of 
public convenience and necessity.** The agreement for the 

• See appendix to this brief, pp. 25-28, infra. 

*• The three agreements may be summarized as follows: 

1. An agreement between Pan American Airways, Inc., and American Over¬ 
seas Airlines, Inc., providing for (a) the transfer by the latter to the former 
of its certificate of public convenience and necessity and all its assets in 
exchange for stock of the former and (b) the dissolution of American Over¬ 
seas Airlines, Inc., and the distribution to its stockholders of the stock received 
from Pan American Airways, Inc. 

2. An agreement between American Airlines, Inc., and Pan American Air¬ 
ways, Inc., providing that the stock of the latter received by the former on 
the dissolution of American Overseas shall be placed in a voting trust until 
sold or distributed. 

3. An agreement between Pan American Airways Corporation and its 
wholly-owned subsidiary, Pan American Airways, Inc., providing for (a) the 
acquisition by the subsidiary of all the assets of its parent in exchange for 
stock of the "subsidiary and (b) the dissolution of the parent and the dis¬ 
tribution to the parent’s stockholders of the stock received from the subsidiary. 
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purchase of the assets of American Overseas by Pan 
Aanerican. provided that either party to the agreement 
might terminate the agreement if final approval had not 
been obtained from the Board and the President on or 
before September 13, 1949. i 

On December 15, 1948, Pan American and American j 
Overseas instituted proceedings before the Board for ap¬ 
proval of the transactions contemplated by the three agree¬ 
ments (App. 35, 97, 105,108). A separate proceeding hav¬ 
ing been instituted with respect to each agreement, the 
Board on March 1,1949 consolidated the three proceedings 
into one case designated as the North Atlantic Route 
Transfer case (App. 113). At a prehearing conference 
in the consolidated cases on January 19, 1949 dates 
for the submission of exhibits were fixed and it was stated 
by the Examiner of the Board, who presided, that the hear¬ 
ing would probably be held early in March (App. 131). 

Thereafter TWA filed a motion requesting the Board 
to broaden the North Atlantic Route Transfer case so as 
to make it possible for the Board and the President to ; 
determine a new pattern of transatlantic service (App. 
186). A similar motion was filed by Public Counsel. If the 
relief requested in these motions had been granted, the 
Board would have undertaken to re-examine all the cer¬ 
tificates theretofore granted for the North Atlantic area 
and to determine what changes would be made in those ; 
certificates without regard to the approval of the agree¬ 
ments between Pan American and American Overseas. 
The Board did not grant relief in the terms requested in the 
motions. It did, however, on March 1, 1949 enter an order 
(Serial No. 2512) instituting a proceeding (App. 115) “to 
determine whether, if the proposed transfer of the cer¬ 
tificate of American Overseas to Pan American is ap¬ 
proved’ ’ (App. 117), public convenience and necessity 
require that the certificates of American Overseas, Pan; 
American and TWA “should be altered, amended, or modi¬ 
fied in whole or in part, and in such event to make such 1 
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alterations and modifications of the certificates * • * as 
may be found to be required by the public convenience and 
necessity’’ (App. 117). The order consolidated the new 
proceeding with the North Atlantic Route Transfer case. 

The order recited that the Board had found (App. 117): 

“It would not be desirable to institute a proceeding 
to re-examine at this time the North Atlantic Route 
pattern apart from any changes required in the event 
of approval of the transaction between American Over¬ 
seas and Pan American;”. 

This finding of the Board emphasized one aspect of the 
Board’s order that is of particular importance in this liti¬ 
gation: Any modification or alteration of the certificates 
now held by Pan American, American Overseas and TWA 
that may be recommended by the Board in the consolidated 
proceeding will be conditioned upon the approval by the 
Board and the President of the agreements between Pan 
American and American Overseas and also upon the de¬ 
cision of Pan American to consummate the agreements. 
If Pan American, after considering the proposed altera¬ 
tions in the certificates, declines to go forward with the 
agreements, no changes will be made in existing certifi¬ 
cates. 

A second prehearing conference was held on March 14, 
1949 (App. 151). A time schedule established at this con¬ 
ference provided for the exchange of exhibits on April 18, 
rebuttal exhibits on May 1 and a hearing on May 9 or 16 
(App. 155). The hearing in this proceeding started on 
May 16. 

Seaboard filed with the Board on July 17, 1947 an appli¬ 
cation for a certificate of public convenience and necessity 
to fly to points in Europe and the Middle East carrying 
cargo only on a demand basis (App. 16). Seaboard’s first 
motion in its certificate proceeding was filed on January 
19, 1949 (App. 167). This motion requested (1) that peti¬ 
tioner’s certificate proceeding and the North Atlantic Route 
Transfer case be consolidated for purposes of hearing and 
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decision or (2) that hearing and decision in petitioner’s 
certificate proceeding be expedited so that final decision 
in snch proceedings shall be made prior to or simultaneously 
with the final decision in the North Atlantic Route Transfer 
case. On March 1, 1949, the Board denied the motion as 
to consolidation but as to the request for alternative relief 
the Board ordered that “this proceeding be set down for 
hearing as promptly as is consistent with orderly pro¬ 
cedure” (App. 118). Seaboard has not sought review of j 
this order. On the same day the Board granted Seaboard 
leave to intervene in the consolidated proceeding (App. 
119). Seaboard has actively participated in the hearings 
before the Examiner in the North Atlantic Route case. 

Seaboard filed, on March 9, 1949, a second motion to ' 
consolidate its application for a certificate with the North 
Atlantic Route case (App. 201). The Board denied this mo¬ 
tion on March 24,1949 (Order Serial No. 2617) (App. 120) ; 
in the order which the petitioner now seeks to have re¬ 
viewed by this Court. The Board’s order was based on 
the following findings: i 

i 

1. Petitioner’s application seeks authority to carry 

“property only on a demand basis” and the applica- j 
tion “emphasizes that there are basis differences be¬ 
tween the types of operation proposed therein and 
the operations of the scheduled air carrier” such as 
Pan American, American Overseas and TWA (App. : 
121 ). i 

2. “The North Atlantic Route Transfer case basic¬ 
ally involves the Board’s consideration of a proposal to 
transfer the properties of American Overseas to Pan! 
American and changes in the certificates of PAA, AO A ; 
and TWA will be considered only in the event said 
transfer of American Overseas routes and properties 
is approved ” (App. 121). (Italics supplied) 

3. Changes in the certificates of the three transat¬ 
lantic carriers “would not preclude a granting of Sea- 
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board & Western’s application if required by the pub¬ 
lic convenience and necessity” (App. 121). 

4. The granting of petitioner’s motion would inject 
new issues into the Route Transfer case concerning 
petitioner’s willingness and ability and the need for 
additional cargo service and “would broaden the 
scope of issues in the North Atlantic Route Transfer 
case, would cause delay in the hearing of such pro¬ 
ceeding, and would not be conducive to the proper dis¬ 
patch of the Board’s business” (App. 122). 

5. To the extent that petitioner “has any interest in 
route revisions dependent upon approval of the route 
transfer * * * it can protect that interest by the ex¬ 
ercise of its rights as an intervenor” (App. 122). 

On May 12, 1949, TWA filed a motion with the Board 
requesting that it enter an order directing the Examiner 
hearing evidence in the North Atlantic Route Transfer case 
to receive evidence in the proceeding relating to (a) the 
extension of the temporary certificates of convenience and 
necessity of TWA, Pan American and American Overseas 
beyond their present expiration date in July 1952; (b) the 
alteration, amendment or modification of such certificates 
without limitation as to the geographical area involved; 
and (c) the alteration, amendment or modification of any 
portion of the certificate of Pan American which purports 
to grant it permanent authorization to operate thereunder. 

On May 14, 1949, Pan American filed with the Board a 
motion for reconsideration of the Board’s Order Serial No. 
E-2512, and an answer to the foregoing motion of TWA. 
Pan American’s motion and answer requested the Board 
to revoke its Order Serial No. E-2512 insofar as it expanded 
the scope of the proceeding on the proposed acquisition of 
American Overseas by Pan American, or otherwise to mod¬ 
ify such order so as to define clearly the specific route 
changes to be considered in the proceeding, or alternatively, 
to deny TWA’s motion. 
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By an order dated May 22, 1949, the Board denied the 
TWA motion in part, granted it in part and denied the ; 
motion of Pan American (Order Serial No. E-2833). In 
this order, the Board again said that in the North Atlantic 
Route Transfer case it does not intend to change the cer¬ 
tificates of any of the transatlantic carriers except to the i 
extent that such changes are made as conditions of the ap¬ 
proval of the agreement between Pan American and Amer¬ 
ican Overseas, and that the effectiveness of such changes 
will depend upon whether Pan American and American 
Overseas decide to go forward with the agreements upon 
the conditions imposed by the Board. The Board also 
stated that it does not intend to determine whether new 
services are required in the area covered by the certificates 
of the transatlantic carriers, nor does it intend to pass upon 
the question whether different services are needed in the 
area under consideration. 

In its petition to review, Seaboard asks this Court (1) 
to set aside the Board’s order denying consolidation of 
Seaboard’s application for a certificate with the North 
Atlantic Route Transfer case, and (2) to direct the Board 
to grant petitioner’s motion for consolidation, to hold a new 
prehearing conference in the consolidated proceeding and 
to grant petitioner a reasonable time to prepare exhibits 
and evidence to be used in the proceeding. 

* i 

Summary of Argument. 

The right of Seaboard to full and fair hearing on its 
application for a certificate of public convenience and neces¬ 
sity is not an issue in this case. The Board has taken steps 
to accord Seaboard a full hearing on its application and 
to expedite that hearing. Nor is the issue whether Sea- ; 
board is entitled to participate in the North Atlantic Route 
Transfer case; Seaboard has been permitted to intervene 
in that case and is taking an active part in the proceedings. 1 
The question presented in this case at bar is whether Sea- ; 
board has, as it asserts, an absolute and unqualified right 
to have its application consolidated with the North Atlantic 






8 


Route Transfer case so that the issues raised by the appli¬ 
cation may be considered and decided by the Board at the 
same time that it considers and decides the different and 
unrelated questions raised in the North Atlantic Route 
Transfer case. 

Pan American has a direct and substantial interest in 
this question. If this Court should grant the relief prayed 
for by petitioner, the North Atlantic Route Transfer case 
would be complicated and confused by the injection of 
issues not presently involved in that case, and the final de¬ 
cision and disposition of the case would inevitably be 
delayed. In that event it seems certain that it will not be 
possible for the Board and the President to pass upon 
the agreements between Pan American and American 
Overseas on or before September 13, 1949, the date when 
either party may withdraw from the contract. American 
Overseas has advised Pan American that unless the ap¬ 
proval of the Board and the President can be obtained by 
September 13, 1949 or shortly thereafter, American Over¬ 
seas may well be compelled, by circumstances beyond its 
control, to terminate the agreement. If that should hap¬ 
pen, the agreement between American Overseas and Pan 
American will be frustrated, not because either the Board 
or the President has found that the agreement is not in the 
public interest but because Seaboard by a procedural de¬ 
vice has succeeded in making it impossible for the Board 
or the President to pass upon the merits of the proposed 
agreement. 

In this brief, we shall discuss two issues that are raised 
by Seaboard’s petition to review: 

1. Whether the Board’s order denying Seaboard’s 
motion to consolidate its application with the North 
Atlantic Route Transfer case is a final order that may 
be reviewed bv the Court at this time, and 

2. Whether, if the Board’s order is reviewable at 
the present time, the Board erred in denying Sea¬ 
board’s motion to consolidate. 
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The Boards order denying consolidation is not a final 
order that should be reviewed by this Court at the present 
time. The order has no final adverse effect upon Seaboard’^ ! 
application for a certificate. Whatever decision the Board 
may make in the North Atlantic Route Transfer case, that 
decision will not prevent the Board from thereafter con¬ 
sidering Seaboard’s application on its merits. Seaboard’s 
argument to the contrary requires this court to assume j 
that the Board is acting in bad faith and in disregard of 
its statutory duty. Seaboard’s reliance on the Ashbacker 
case is misplaced. There, the two applications for wave 
lengths were mutually exclusive in a physical sense; in the 
case at bar there is no physical or practical obstacle to the 
subsequent granting of Seaboard’s application. 

Even if it should be assumed that in the North Atlantic 

i 

Route Transfer case the Board might possibly take ac¬ 
tion that would adversely affect Seaboard’s application, , 
at the present time this hypothetical adverse effect is con¬ 
tingent, uncertain and conjectural. The effect of the pro¬ 
ceedings in the North Atlantic Route Transfer case on Sea¬ 
board’s legal interests will remain uncertain and contin¬ 
gent until the Board and the President have made a final 
determination. Until then, the order denying Seaboard’s 
prayer for consolidation is interlocutory and not subject 
to judicial review. The question whether final determina¬ 
tion made by the Board and the President will be subject 
to judicial review is immaterial. Whether reviewable or 
not, that final order will determine whether the administra¬ 
tive proceeding has affected Seaboard’s legal interests. 
Then, if at all, Seaboard can seek judicial review of the 
order denying consolidation. 

Aside from the question of whether the order denying 
consolidation is reviewable at the present time, the Board 
committed no error. Whether Seaboard’s application 
should be heard separately or as a part of the North 
Atlantic Route Transfer case is a matter within the dis¬ 
cretion of the Board. The Board did not abuse its discre- ! 
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tion. On the contrary, because Seaboard’s application 
raises issues not presently involved in the North Atlantic 
Route Transfer case, and because consolidating the hearing 
on that application with the North Atlantic Route Transfer 
case would change the character of the latter proceeding, 
the Board properly denied Seaboard’s request for 
consolidation. 

ARGUMENT. 

L The Board’s Order is Not a Final Order and if Review- 
able at All, is Not Reviewable at This Stage of the Ad¬ 
ministrative Proceeding. 

In C. <& S. Air Lines, Inc. v. Waterman Corp., 333 U. S. 
103, 113, the Supreme Court defined the category of ad¬ 
ministrative orders that are subject to judicial review in 
the following words: 

“* * * But administrative orders are not reviewable 
unless and until they impose an obligation, deny a 
right or fix some legal relationship as a consummation 
of the administrative process. United States v. Los 
Angeles & Salt Lake R. Co., 273 U. S. 299; United 
States v. Illinois Central R. Co., 244 U. S. S2; Roch¬ 
ester Telephone Corp. v. United States, 307 U. S. 125, 
131.” 

Since this statement was made with particular reference 
to the class of orders that are reviewable under Section 
1006 of the Civil Aeronautics Act of 1938, the statement 
should be regarded as controlling for the purposes of this 
case.* 

This last clause of this definition is particularly signifi¬ 
cant in the instant case; to be reviewable an administrative 
order must determine legal rights or obligations finally “as 
a consummation of the administrative process”. The order 

* This language of the Supreme Court in the Waterman case precludes any 
argument that the words “any order” in Section 1006 are broad enough to 
include interlocutory as well as final orders. See also, Acro-Van Express Corp. 
v. Civil Aeronautics Board , Appeals, D. C., No. 10038, decided December 20, 
1948. 
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that the petitioner seeks to review in this case cannot be 
regarded as “a consummation of the administrative 
process”. On the contrary the order is interlocutory; it is 
an order made, with respect to a procedural matter, at an 
intermediate stage in the administrative proceeding and 
before the Board has finally adjudicated any of the issues 
in the proceeding. 

It is unnecessary to labor the point that by usual stan¬ 
dards an order that denies a motion to consolidate one cause 
with another is not the kind of order that can be the sub¬ 
ject of a separate appeal or of a separate proceeding for 
judicial review prior to a final determination in the pro¬ 
ceeding in which the order has been entered. See Mansfield 
Journal Co. v. Federal Communications Commission, Ap¬ 
peals D. C., No. 9817, decided March 7, 1949, 17 LW 2420; 
cf. Okin v. Securities <& Exchange Commission, 143 F. 2d 
960, 961 (C. C. A. 2d, 1944), and see Skirvin v. Mesta, 141 F. 
2d 668, 671-672 (C. C. A. 10th, 1944).* 

In an attempt to avoid the application of the usual rule, 
Seaboard argues that there are special circumstances that 
require the Court to review the order of the Board here 
in issue, even though it is the kind of order that in ordinary 
circumstances would not be subject to judicial review 
at this stage of the administrative proceeding. Seaboard’s 
argument seems to proceed along two lines.** In the first 
place, petitioner argues that the Board’s order in practical 
effect is an adjudication of petitioner’s application for a 
certificate of convenience and necessity, or at least has the 


* In STcirvin v. Mesta, 141 F. 2d 66S, 671, the Circuit Court of Appeals for 
the Tenth Circuit, pointed out: “There is no statute authorizing an appeal 
from an order of consolidation or from an order denying a motion for such 
consolidation. And in the absence of such a statute, an order of that kind 
cannot be reviewed on a separate appeal. 7 7 See Rochester Tel. Corp. v. United 
States, 307 U. S. 125, 131, where the Court in discussing the rule that only a 
final order of an administrative agency is reviewable, said that the rule is 
in part the result of “ * # • an aspect of the procedural philosophy per¬ 
taining to the Federal Courts, whereby, ever since the first Judiciary Act, Con¬ 
gress has been loathe to authorize review of interim steps in a proceeding. 77 

** The analysis of petitioner's arguments on jurisdiction to review is based 
on petitioner 7 s Reply to Respondent’s Objections to Petition for Stay of Pro¬ 
ceedings; petitioner’s brief does not discuss in detail the question of the 
jurisdiction of this Court. 
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effect of denying petitioner a full and fair hearing on that 
application. In the second place, Seaboard argues that 
because any final order that the Board may make in the 
administrative proceeding will not be subject to judicial 
review, the order denying the motion for consolidation is a 
final order as to petitioner and must be reviewed by this 
Court at this time. Each of these contentions will now be 
examined. 

A. The Board’s Order Does Not Adjudicate, Either in Form 
or in Effect, Seaboard’s Bight to a Certificate Nor 
Does It Deprive Seaboard of a Full Hearing on Its Ap¬ 
plication for a Certificate. 

Seaboard argues that in practical effect the Board’s 
order will have the consequence of depriving Seaboard of 
a hearing on its application for a certificate and of denying 
that application. Thus in its Petition for Review (App. 2) 
Seaboard asserts that it is “clear that if the Board in the 
Route Transfer and Certificate Amendment proceeding 
adopts a route pattern for the North Atlantic area with¬ 
out considering Seaboard’s application, that Seaboard’s 
chances of being granted a certificate in its certificate case 
immediately following the adoption of that route pattern 
would be practically nil” (App. 11); that “the Board 
knows full well that Seaboard will, in all likelihood, have 
practically no chance of having its application granted if 
it is excluded from this proceeding” (App. 12); and that 
“the Board will, by virtue of its prior decision in the Route 
Transfer and Certificate Amendment cases, be for all prac¬ 
tical purposes, unable to grant any route to Seaboard” 
(App. 12). 

In appraising the weight to be given to these statements 
it should be noted that Seaboard does not argue that any 
action that the Board may take in the North Atlantic Route 
Transfer case will make it impossible for the Board to 
grant a certificate to Seaboard. Indeed, candor compels 
Seaboard to admit that any changes that might be made in 
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the existing certificates in the North Atlantic Route Trans¬ 
fer proceeding “would not actually * preclude’ a later 
granting of Seaboard’s application” (App. 11). The fact \( 
is that an argument that it would be impossible or imprac- ; 
tical for the Board thereafter to grant Seaboard’s applica¬ 
tion would not be tenable. A certificate is not an exclusive 
franchise; in the past the Board has granted certificates 
for routes already being served by other certificated car- ' 
riers. An air route is not like a single piece of ground, or 
a wave length sought by two applicants whose applications 
are “mutually exclusive”/" In this respect the facts in this ! 
case are different from the facts in Ashbacker Radio Co. v. | 

F. C. C., 326 U. S. 327 and that decision cannot be regarded 
as controlling or even relevant^ 

In this proceeding, the Board has asserted that notwith¬ 
standing anything that may be done in the North Atlantic 
Route Transfer case, the Board will accord petitioner a full 
and fair hearing on its application for a certificate and de¬ 
cide that application on its merits./Petitioner’s arguments 
require this court to reject these statements of the Board 
and to assume (1) that the statements now made to the j 
Court by the Board are intentionally false and misleading, 
and (2) that the Board will,, in disregard of its statutory 
duties, take some action in the North Atlantic Route Trans - 1 
fer case that will make it impossible for the Board to give 
the petitioner a full and fair hearing on its application and I 
to decide that application on its merits. This Court has 
held that it will not indulge in the assumption that the final j 
action of an administrative agency will be improper and ' 
on the basis of that assumption review an interlocutory 
order made by the agency. Aluminum Co. of America v. 
Federal Power Commission, 76 App. D. C. 182, 188,130 F. 

2d 445, 451 (1942). j 

But even if it should be assumed that there is substance; 
in petitioner’s contention that action could be taken by the 
Board in the North Atlantic Route Transfer case that! 
would adversely affect petitioner’s application for a certif- 
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icate, it is still not certain that the Board will take such ac¬ 
tion. The order, therefore, lacks finality because its asserted 
effect upon petitioner’s legal interests is contingent, con¬ 
jectural and uncertain. Giving full weight to petitioner’s 
arguments, it must nevertheless be admitted that the 
alleged adverse effect on petitioner’s rights cannot occur 
except upon the contingencies that (1) the Board and the 
President approve the agreements submitted by Pan Amer¬ 
ican and American Overseas, and (2) as a condition of 
their approval prescribe changes in the existing certificates 
and (3) those changes are accepted by Pan American 
and American Overseas. If the Board or the President 
should disapprove the proposed agreements, there can 
be no adverse effect on the rights of the petitioner. If 
the Board and the President approve the agreements, but 
prescribe no changes in the existing certificates, there 
can be no adverse effect upon petitioner’s application. 
In that event, the same route pattern that was in 
effect at the time petitioner’s application was filed 
will continue to exist. If the Board and the President 
approve the agreements but condition their approval upon 
changes in the existing certificates that Pan-American de¬ 
clines to accept, then the whole transaction will be frus¬ 
trated and there will be no adverse effect upon the peti¬ 
tioner’s application. And, finally, if all these contingencies 
develop, there would still be a question whether the par¬ 
ticular conditions, if any, that are prescribed and accepted, 
would adversely affect Seaboard’s application. 

The statement of these contingencies emphasizes the wis¬ 
dom of the rule that the courts will not review an adminis¬ 
trative order when the alleged impact of the order on the 
rights of the litigant depends upon further action by the 
administrative agency which is contingent, uncertain and 
conjectural. See C. <& S. Air Lines, Inc. v. Waterman Cory., 
333 U. S. 103, 112-113; Rochester Tel. Cory. v. United 
States, 307 U. S. 125,130; Power Comm’n. v. Hoye Gas Co., 
320 U. S. 591, 619. 



Until there has been a final determination by the admin¬ 
istrative agency it is not possible to tell whether the pro¬ 
ceeding in which the interlocutory order has been made ! 
had adversely affected the litigant’s rights. In the instant 
case the question whether Seaboard has “a substantial! 
interest” in the order denying consolidation, within the i 
meaning of Section 1006 of the Civil Aeronautics Act, de-! 
pends upon whether the Board finally takes action in the 
North Atlantic Route Transfer case that adversely affects 
Seaboard’s legal interests. Compare Power Comm’n. v. 
Hope Gas Co., 320 U. S. 591, 618-619. By all of the normal i 
and acepted standards of judicial review, an interlocutory, 
order of this kind cannot be reviewed until the final con¬ 
summation or determination of the administrative proceed¬ 
ing in which it is made. Seaboard attempts to justify 
departure from these accepted standards by an argument! 
that confuses the question whether the order refusing con¬ 
solidation is final with quite a different question, that is, 
whether any final order made by the Board in the North 
Atlantic Route Transfer proceeding will be subject to 
judicial review. That argument will next be considered. 

B. There is No Merit in Petitioner’s Contention That the 
Board’s Order is Now Reviewable Because Any Final 
Order Made by the Board Will Not be Reviewable. 

Seaboard argues that, under the decision of the Supreme 
Court in C. <& S. Air Lines, Inc. v. Waterman Corp., 333 
U. S. 103, any final order that the Board may make in 
the North Atlantic Route Transfer case will not be subject 
to review and, therefore, that the order denying Seaboard’S 
request for consolidation is subject to judicial review in 
the present proceeding. This argument rests on three 
propositions: (1) that under the decision in C. <& S. Air 
Lines, Inc. v. Waterman Corp., 333 U. S. 103, a final order 
entered in a proceeding in which the action of the Board i$ 
subject to approval by the President is not subject to judU 






16 


cial review on any ground and that this is so even though 
the order is attacked as invalid because of procedural irreg¬ 
ularities;* (2) that although a final order is not re viewable 
an interlocutory order is reviewable if it substantially 
prejudices the rights of a litigant;** and (3) that it neces¬ 
sarily follows that review of the interlocutory order must 
take place immediately after it is made and before final 
determination by the Board and the President-/ 

The greatest infirmity of this line of argument is that the 
third proposition is not the logical consequence of the 
first two. If an interlocutory order is reviewable 
for procedural irregularity (as petitioner argues), it 
does not follow that that review must take place before 
the administrative proceeding has been consummated 
by a final order of the Board and the President which 
adversely affects the litigant’s legal rights. On the con¬ 
trary, the strongest reasons still exist for insisting 
that review of the interlocutory order wait until it 
appears that the order has been entered in a proceed¬ 
ing which has adversely affected the litigant’s rights 
so as to give him standing to seek judicial review. 
In the case at bar the alleged adverse effect on Seaboard’s 
legal interests will remain contingent and uncertain until 
the Board and the President have finally acted upon Sea¬ 
board’s application for a certificate of convenience and 

* Pan-American has heretofore taken the position that under the Waterman 
case, although a final order is not subject to judicial review on its merits, 
it may be reviewed if attacked on the ground that it is invalidated by pro¬ 
cedural irregularities. If this view of the law is correct the present proceed¬ 
ing for judicial review is premature because no final order has yet been 
entered."* 

** This second proposition seems to be dictated rather by the exigencies of 
argument than by any considerations of logic or authority. There is something 
to be said for the view that since the Supreme Court held in C. f S. Air Lines , 
Inc. v. Waterman Corp., 333 U. S. 103, that the final order of the Board and 
the President is not subject to judicial review no order of any kind made in 
the proceeding is subject to judicial review. Cf. the dissenting opinion in the 
Waterman case, 333 IT. S. 103, 117-118. As we have previously indicated we 
believe there is merit in the view that although the final order is not review- 
able on its merits, it may be reviewed if made in proceedings that are attacked 
on the ground that they are invalid because of procedural irregularity. But 
if it is assumed, as Seaboard does, that the final order is not reviewable on any 
ground, there is little to be said in support of the view that the law permits 
judicial review of every interlocutory order that may be made in the 
proceeding. 
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necessity. If the certificate is granted on the terms re¬ 
quested Seaboard’s objections to the Board’s refusal to 
consolidate become moot. This would also be the case if 
the Board and the President disapproved the proposed 
agreements between Pan American and American 
Overseas. : 

Seaboard argues that because any final order that may 
be made by the Board and the President will not be subject 1 
to judicial review, the issues raised by Seaboard’s motion , 
to consolidate will be “moot” unless those issues are de¬ 
cided now. This seems to be an argument that the Court j 
will not be able to give Seaboard effective relief if review 
of the denial of the motion to consolidate is postponed' 
until final action by the Board and President. But if the 
interlocutory order is reviewable (as Seaboard assumes) 
there is no reason why final action by the Board and the 
President should impair the power of the Court to decide 
that the order deprived Seaboard of a fair hearing and, 
to direct that Seaboard be given a fair hearing on its appli¬ 
cation. The fact that the Court will have no power to set 
aside the final order made by the Board and the President 
does not mean that the decision the Court may make on 
the issues raised by the motion to consolidate would be 
futile. If the Court decides that the proceedings culminat¬ 
ing in the final order of the Board and the President were 
vitiated because Seaboard was denied a fair hearing, it 
must be assumed that the Board would heed this decision 
by the judicial branch of the government, grant Seaboard 
a new hearing and make a new final determination which 
could thereafter be reviewed by the President. Cf. Roch¬ 
ester Tel. Corp. v. 171 S., 307 U. S. 125, 136, 143; Federal 
Power Commission v. Pacific Co., 307 U. S. 156,160. 

A similar fallacy underlies Seaboard’s arguments on the 
provisions of the Administrative Procedure Act. If it be 
assumed that petitioner is correct and that the Administra¬ 
tive Procedure Act permits judicial review of all agency 
rulings irrespective of whether they are procedural, in- 
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terlocutory or final, it does not follow that the Act requires 
that petitioner be granted judicial review of the order 
denying consolidation at the present time. The fact that 
the Act provides that intermediate agency action or rulings 
shall be subject to review upon the review of the final 
order suggests that Congress did not intend to modify 
the well-established rule that interlocutory orders should 
not be reviewed until the administrative agency has 
taken its final action. On the contrary, this provision of 
the statute suggests that Congress recognized that until 
there has been final action by the administrative agency 
it cannot be determined whether an interlocutory order has 
affected the litigant’s rights. The fact that the final ad¬ 
ministrative action may not be subject to judicial review 
(as petitioner argues is true in the case at bar), is not an 
argument for construing the statute as providing for re¬ 
view of interlocutory action at a stage in the administrative 
proceeding when the effect of the interlocutory action on 
the rights of the litigant is still uncertain, contingent and 
conjectural. 

IL The Board Did Not Err in Denying Seaboard’s Motion 

to Consolidate. 

Ordinarily the courts will not attempt to direct or to 
control the internal procedure of an administrative agency. 
Whether different proceedings should be heard separately 
or consolidated is a question that is committed primarily 
to the discretion of the administrative agency which is con¬ 
ducting the hearing. In the absence of a clear showing that 
the agency has exercised its authority in an arbitrary and 
capricious way, the courts will not interfere with the exer¬ 
cise of discretion or substitute their judgment for that of 
the agency on such questions as consolidation, severance and 
similar procedural matters. American Trucking Assns. v. 
United States, 326 U. S. 77, 83; Federal Comm’n. v. Broad¬ 
casting Co., 309 U. S. 134, 138; American Power <& L. Co. 
v. Securities <& Ex. Com 7 n., 141 F. 2d 606, 614 (C. C. A. 1st, 
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1944), aff’d., 329 U. S. 90,118-120; cf., Oldn v. Securities & 
Exchange Commission, 143 F. 2d 960, 961 (C. C. A. 2d, 
1944); WJR, The Goodwill Station , Inc. v. Federal Com¬ 
munications Commission, Appeals, D. C., No. 9464, decided 
October 7, 1948. 

In the instant case petitioner has failed to make a show¬ 
ing that would justify an order compelling the Board to 
consolidate Seaboard’s application for a certificate with the 
North Atlantic Route Transfer case. This is so no matter 
what view is taken of the scope of this Court’s power to 
review. The petitioner has failed to show an abuse of dis¬ 
cretion by the Board; but over and beyond that failure, and 
even if it is assumed that this Court has the power to re¬ 
view de novo a decision made by the Board on a purely 
procedural matter and to substitute its judgment on the 
merits of that decision for the judgment of the Board, the 
petitioner has failed to show that the Board’s refusal to 
consolidate is erroneous on the merits. On the contrary 
the record before the Board fully supported the Board’s 
action. i 

Seaboard’s attack upon the Board’s refusal to consoli¬ 
date Seaboard’s application for a certificate with the North 
Atlantic Route Transfer case depends entirely upon the as¬ 
sumption that in the North Atlantic Route Transfer case 
the Board is going to make a new, complete, and uncondi¬ 
tional route pattern for the countries in the North Atlantic 
area.* In other words, Seaboard insists that the North 
Atlantic Route Transfer case is an “area proceeding” in 
the broad and unqualified meaning of that term, that is to 
say, that it is a proceeding in which the Board will deter¬ 
mine for the entire area what countries, and what points 
within the countries, shall be served, what type of service 
shall be authorized to each country and to each point, and 

* Petitioner in its brief, pp. 24-28, seeks to establish that the case at f>ar 
is similar to the AshbacJcer case. We have pointed out, pp. 12-13, supra , that 
applications for certificates of convenience and necessity are not mutually 
exclusive. Seaboard will not be precluded from having its application granted 
by any action that the Board can take in the North Atlantic Route Transfer 
case. i 
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what carriers shall receive certificates of convenience and 
necessity authorizing service to each country and to each 
point. This assumption is incorrect. 

In an area proceeding the Board could issue certificates 
to places which are not presently certificated and the 
Board’s order would not be contingent upon the acquies¬ 
cence of the airlines involved. The decision in the North 
Atlantic Ro-ute Transfer case cannot result in the author¬ 
ization of service to any point in the transatlantic area 
which is presently without service or to any carrier which 
does not presently hold a certificate. In its order, Serial 
No. E-2833, issued on May 19, 1949, the Board said • • • 
that in the North Atlantic Rcute Transfer case * * * * 4 we 
did not intend to pass upon the question whether new or 
different services were needed in the area under considera¬ 
tion and we are not presently concerned with that ques¬ 
tion. We are concerned solely with being able, through 
route changes, to arrive at a proper competitive balance 
between the carriers remaining in the North Atlantic area 
in the event that such action is deemed necessary as a 
condition to the approval of the transfer agreement. 

Any changes which may be made in the certificates of 
the three existing carriers as a condition of approval by 
the Board of the acquisition will be contingent upon action 
by Pan American; if the conditions attached to the Board’s 
approval of the Pan American and American Over¬ 
seas agreement are too onerous to be accepted by Pan 
American the proceeding will not result in any changes in 
existing certificates. The Board may decide that no cer¬ 
tificate changes are necessary, or may decide that the mer¬ 
ger should not be consummated under any conditions and 
in either of these contingencies, the existing route pattern 
will remain unchanged. 

If the North Atlantic Route Transfer case were a true 
area proceeding the Board would grant or deny certificates, 
or make alterations or changes in certificates, in absolute 
terms and without regard to whether the agreements be- 
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tween Pan American and American Overseas are con¬ 
summated. In this connection it should be remembered 
that Seaboard’s application for a certificate is cast in ab¬ 
solute terms and without reference to any action that Pan 
American may take under the agreement; presumably Sea¬ 
board does not wish to have its application considered 
upon conditional terms or made contingent upon any ac¬ 
tion that Pan American may take. 

If the Board had granted Seaboard’s motion to consoli¬ 
date it would have combined in one hearing two proceed¬ 
ings raising quite different issues. In the first place, Sea J 
board, unlike the other carriers involved in the proceeding, 
is asking the Board to grant it a certificate without refer¬ 
ence to whether the agreements between Pan American and 
American Overseas were approved or consummated. But 
apart from that fact, the Board would also have had to 
consider many additional issues raised by Seaboard’s appli¬ 
cation that are not presently involved in the North Atlantic 
Route Transfer case. Thus, the Board would have to con¬ 
sider Seaboard’s application to carry cargo only. The other 
carriers transport persons, mail and cargo. The Board 
would have to consider Seaboard’s application to operate on 
a demand basis. The other carriers operate primarily on a 
scheduled basis. The Board would have to consider 
whether any further carriers should be certificated between 
the United States and Europe. The carriers involved in 
the North Atlantic Route Transfer case are already cer¬ 
tificated. The Board would have to consider the policy 
question of whether to certificate international all cargo 
carriers. This issue is not present in the North Atlantic 
Route Transfer case. The Board would have to consider 
whether Seaboard is “fit, willing, and able” properly to 
perform all or any part of the transportation requested 
by its application. Such a consideration will involve many 
ancillary issues such as Seaboard’s financial status, its 
experience, its management, and other matters. The Board 
would also have to consider whether Seaboard is fit, willing 
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and able to conform to the provisions of the Act and the 
rules, regulations and requirements of the Board. This 
may be a substantial issue in Seaboard’s application. This 
question is not involved in the North Atlantic Rente Trans - 
fer case. 

On the other hand, the issues involved in the Route 
Transfer proceeding have no relation to Seaboard’s appli¬ 
cation. The Board, in the North Atlantic Route Transfer 
case, will be faced with the question whether the public 
interest will be satisfied by having two rather than three 
certificated carriers of passengers, mail and cargo across 
the North Atlantic and, if so, whether approval of this 
change need be conditioned on a re-shuffling of the cer¬ 
tificates of the two remaining carriers, namely Pan-Amer¬ 
ican and TWA. 

The additional and unrelated issues that would have to 
be considered by the Board in the event that Seaboard’s 
application were consolidated with the North Atlantic Route 
Transfer case would broaden the scope of the proceeding 
and would make it impossible, as a practical matter, for 
the parties to obtain Board approval of the acquisition be¬ 
fore September 13, 1949, which is the date when either 
party may withdraw from the agreement. American Over¬ 
seas has advised Pan American that unless Board and 
Presidential approval can be obtained by September 13, 
1949 or by a date not substantially later, it must seriously 
consider terminating the agreement. If Seaboard’s prayer 
for relief is granted, the proposed merger will be subject 
to a substantial risk of complete frustration. 

Seaboard has stated to the Court in its Reply to Respon¬ 
dent's Objections to Petition for Stay of Proceedings that 
this agreement “will not be lightly cast aside simply be¬ 
cause there may be some delay in securing Board ap¬ 
proval.”* No one has suggested that the agreements 
between Pan American and American Overseas will be 
“lightly cast aside”. But the difficult practical problem 

•See Petitioner’s Reply to Respondent’s Objections to Petition for Stay of 
Proceedings, p. 8. 



in attempting to suspend the agreements indefinitely while 1 
the petitioner engages in protracted litigation before the I 
Board and the courts on the issues raised by its unrelated 
application for a certificate, cannot be disposed of on the 
basis of the superficial and cavalier statements made in 
petitioner’s argument. 

As a practical matter a large and involved commitment 
of this nature cannot remain open indefinitely. Normally, 
business transactions of this type and magnitude remain 
open for thirty or sixty days at the most. In this case, 
however, Pan American and American Overseas, because 
of the necessity of obtaining the approval of the Board 
and the President, agreed to remain committed for a , 
period of nine months pending approval by the Board and 
the President. In the papers filed in this court, in opposi¬ 
tion to Seaboards application for a stay, American Over¬ 
seas and Pan American stated in detail some of the reasons 
it may make it impractical to keep the proposed agreements i 
in suspense for any substantial period of time after Sep¬ 
tember 13, 1949.* We shall not in this brief recapitulate ! 
the circumstances that are discussed in those papers. It 
should be noted, however, that one reason, among others, 
why Pan American cannot allow the contracts to remain 
contingent indefinitely is because it has arranged a bank 
credit to assist in the financing of the transactions at the 
cost of a commitment fee of $200,000. This credit is con¬ 
tingent upon the transactions being closed by December 
31,1949. 

Petitioner argues that, if the two proceedings are con¬ 
solidated, there will occur only a short delay in securing a j 
decision by the Board. The time schedule adopted at a 
prehearing conference on Seaboard’s application shows 
that there would be considerable delay caused the North 
Atlantic Route Transfer case if the two proceedings were 

- . . . ! 

# See Pan-American’s Answer to Petition to Stay and Postpone Further 

Proceedings Before the Civil Aeronautics Board , pp. 7-10, and American 
Overseas’ Response to Petition to Stay and Postpone Further Proceedings 
Before the Civil Aeronautics Board , pp. 2-4. 
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consolidated. Hearings on Seaboard’s application for a 
certificate will not be held until September and a decision 
will probably not be rendered until a substantial time there¬ 
after. If the Court now ordered the Board to consolidate 
the proceedings much of what has been done towards ob¬ 
taining Board and Presidential approval of the merger 
agreements would be wasted. There would have to be more 
exhibits and rebuttal exhibits and additional hearings. 
These steps would consume so much additional time that it 
cannot be disputed that the proceedings in the North Atlan¬ 
tic Route Transfer case would be substantially delayed. 

CONCLUSION. 

For the reasons that have been stated in this brief, this 
Court should dismiss Seaboard’s petition for review. 

Respectfully submitted, 

Hugh B. Cox, 

Henry J. Friendly, 

John K. Mallory, Jr., 

Southern Building, 

Washington 5, D. C. 

Attorneys for Intervener. 
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APPENDIX. 

IN THE UNITED STATES COURT OF APPEALS 
Foe the District of Columbia Circuit. 

Civil Action No. 10193. 

Seaboard & Western Airlines, Inc., Petitioner , 

v. 

Civil Aeronautics Board, Respondent . 

MOTION OF PAN AMERICAN AIRWAYS, INC. FOR 
LEAVE TO INTERVENE AND ANSWER THE PE¬ 
TITION TO STAY FURTHER PROCEEDINGS BE¬ 
FORE THE CIVIL AERONAUTICS BOARD. 

Pan American Airways, Inc. moves this Court, pursu¬ 
ant to Rule 38(c) of the General Rules of the United States 
Court of Appeals, for leave to intervene and become a 
party to the above-entitled proceeding and for permission 
to file the attached answer to the petition of Seaboard & j 
Western Airlines, Inc. for a stay of certain proceedings , 
before the Civil Aeronautics Board. In support thereof, 
it alleges as follows: 

1. Pan American Airways, Inc. (hereinafter referred to 
as “Pan American ,, ) is an air carrier engaged in the 
transportation of persons, property and mail under the au¬ 
thority of certificates of public convenience and necessity 
issued by the Civil Aeronautics Board (hereinafter re- ! 
ferred to as the “Board”), including transportation across 
the North Atlantic between points in the United States and 
points in Europe, the Middle East and Asia. 

2. American Overseas Airlines, Inc. (hereinafter re¬ 
ferred to as “Overseas”) is an air carrier engaged in 
the transportation of persons, property and mail between 
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points in the United States and points in Europe, under the 
authority of a certificate of public convenience and neces¬ 
sity issued by the Board. 

3. On December 13,1948, Overseas entered into an agree¬ 
ment with Pan American whereby, subject to the approval 
of the Board and the President, Overseas agreed to sell its 
transatlantic business to Pan American, and Pan American 
agreed to purchase such business upon the terms and condi¬ 
tions stated in such agreement, including a provision that 
either of them may terminate the agreement if final ap¬ 
proval of the Board and the President shall not have 
occurred on or before September 13, 1949. 

4. By application filed with the Board on December 15, 
1948, Pan American and Overseas requested approval of 
the agreement referred to in the preceding paragraph, and 
Pan American further applied for the consolidation of the 
certificate of Overseas with the certificate of Pan American 
authorizing transportation over the North Atlantic. 

5. By order dated March 1, 1949 (Serial No. E 2512) 
the Board broadened the scope of the proceeding on the 
applications of Pan American and Overseas by consolidat¬ 
ing with such proceeding a further proceeding instituted by 
the Board to determine whether, if the proposed transfer 
of the certificate of Overseas to Pan American is approved, 
the certificates of Overseas, Pan American and Transcon¬ 
tinental and Western Air, Inc. (another air carrier engaged 
in transportation of persons, property and mail across the 
North Atlantic, under the authority of a certificate of public 
convenience and necessity issued by the Board) should be 
altered, amended, or modified in whole or in part. This 
consolidated proceeding was designated the North Atlantic 
Route Transfer case. 

6. As a result of the order referred to in paragraph 5 
above, a prehearing conference before an Examiner of the 
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Board was held on March 16, 1949, at which it was ruled 
by the Examiner that initial exhibits in the North Atlantic 
Route Trcmsfer case should be exchanged among the parties 
on April 18, 1949; that rebuttal exhibits should be ex¬ 
changed on May 2, 1949; and that the hearing should com¬ 
mence on May 9, 1949, if at all feasible, and, in any event 
not later than May 16,1949. 

7. Seaboard & Western Airlines, Inc. (hereinafter re¬ 
ferred to as “Seaboard”) has filed with this Court a peti¬ 
tion to review an order of the Board which denied its mo¬ 
tion to consolidate its application for a certificate of public ; 
convenience and necessity under Section 401 of the Civil 
Aeronautics Act into the North Atlantic Route Transfer 
case. 

8. In aid of its petition, Seaboard has requested this 
Court to enter an order directing the Civil Aeronautics 
Board to stay and postpone all further proceedings in the j 
North Atlantic Route Transfer case. 

9. Pan American has a direct and immediate property 
interest in securing a prompt decision in the North Atlantic 
Route Transfer case. Its interest is not altogether the 
same interest which the Board has in upholding its order 
refusing to consolidated Seaboard’s application. Should 
Seaboard’s petition for a stay of further proceedings be- I 
fore the Board be granted by this Court, Pan American 
would suffer serious and irreparable harm. 

Wherefore, Pan American Airways, Inc. prays that it 
be permitted to intervene and become a party to this pro¬ 
ceeding, and to file with the Court the attached answer to 
the petition of Seaboard & Western Airlines, Inc. for a 
stay and postponement of further proceedings before the 
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Civil Aeronautics Board in the North Atlantic Route 
Transfer case. 


Respectfully submitted, 


April 2, 1949. 


s/ Henry J. Friendly 
Henry J. Friendly 

Cleary, Gottlieb, Friendly & Cox, 
Southern Building, 

Washington 5, D. C., 

Attorney for Pan American Air¬ 
ways , Inc. 


CERTIFICATE OF SERVICE. 

I hereby certify that the foregoing Motion was served 
this day upon Seaboard & Western Airlines, Inc., the Civil 
Aeronautics Board, American Overseas Airlines, Inc. and 
Transcontinental & Western Air, Inc., by mailing a copy 
thereof properly addressed, postage prepaid, to their 
respective counsel. 


April 2, 1949 


s/ Henry J. Friendly 
Henry J. Friendly 
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FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10193 

Seaboard & Western Airlines, Inc., petitionee 

v. 

Civil Aeronautics Board, Respondent; Pan American Air¬ 
ways, Inc., American Airlines, Inc., American Overseas 
Airlines, Inc., intervenors 


ON PETITION FOR REVIEW OF ORDER OF CIVIL AERONAUTICS 

BOARD 


PETITION OP THE CIVIL AERONAUTICS BOARD FOR 
REHEARING AND MODIFICATION OP OPINION 

The Civil Aeronautics Board respectfully petitions the Court 
for rehearing of the Court’s decision entered herein on Decem¬ 
ber 5,1949, and prays the Court upon such rehearing to modify 
its opinion to the extent that such opinion— 

1. holds that orders of the Board denying consolidation 
of applications in route proceedings are immediately re- 
viewable as final orders, and 

2. states that “if the Board has under consideration in 
a pending proceeding the fixing of routes, generally or of 
a specific nature, in an area and the selection of carriers to 
operate over those routes, it must include in the proceeding 
all pending applications for certificates over such proposed 
routes,” 
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by substituting therefor— 

1. a holding that orders denying consolidation of appli¬ 
cations in route proceedings are not final orders for review 
purposes but on the contrary may be reviewed only as an 
incident to review of an order awarding routes in the pro¬ 
ceeding in which consolidation was denied, and 

2. a statement that the Board in a proceeding for the 
selection of a carrier to operate over general or specific 
routes must not make an award without considering all 
other timely filed applications for the same services, either 
in that or some other proceeding. 

The Court in its opinion held that orders denying consolida¬ 
tion of applications in route proceedings before the Board are 
immediately re viewable if a right to consolidation exists. 
Stated differently, the Court held that upon request it must 
afford immediate review of all such orders for the purpose of 
determining whether a right exists to consolidation and ac¬ 
cordingly whether it has jurisdiction to entertain the petition 
for review. This holding, based upon analogy to the procedure 
employed in reviewing judicial orders denying intervention 
which the Court has adopted with respect to similar administra¬ 
tive orders, 1 is believed erroneous both as contrary to existing 
case law and from the practical viewpoint that a Court cannot 
determine whether a “right to consolidation” existed until 
after the award of routes in the proceeding in which consolida¬ 
tion was denied. Furthermore, the Court’s holding, rather 
than being supported and required by the decision in Federal 
Communications Commission v. WJR, 2 as stated in the opinion 
herein, is directly contrary to the principles enunciated in that 
case. To hold that a party is entitled of right to consolidation 
of its application into a pending proceeding and to order the 
Board to grant consolidation would require the Court to direct 
in advance the order in which the Board shall consider its cases, 
a direction recognized by both this Court and the Supreme 
Court in the WJR case as beyond the power of the Court. 

1 Seaboard and Western Airlines, Inc. v. Civil Aeronautics Board, cases 
Nos. 10086 and 10242, decided December 27,1949. 

*337 U. S. 265 (1949). 
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However, after an award has been made to another carrier 
the Court, of course, quite properly may consider the conten¬ 
tions of a petitioner that such award will in fact prevent an 
effective hearing upon its application for similar services. 

Although couching its opinion primarily in terms of “right 
to consolidation,” the Court recognized that the real right which 
Seaboard asserted and which the Court should protect was the 
right to an effective hearing upon its certificate application. 
But from this premise it drew the wrong conclusion. It con¬ 
cluded that an applicant such as Seaboard would be finally 
deprived of an effective hearing by mere failure to consolidate 
its application into a pending proceeding for like services. In 
so concluding the Court overlooked the fact that the mere 
refusal of consolidation does not injure an applicant in any 
way. It is always possible, just as it still is possible in this very 
case, that no certificate will be issued in the proceeding in which 
consolidation was denied, or that at some future date the pro¬ 
ceeding will be reopened to embrace the excluded application, or 
that such application will be heard and determined prior to or 
simultaneously with the pending proceeding. An applicant 
will not and cannot be injured until can award is made to another 
carrier which preempts the route and precludes an effective 
hearing upon its application. It is only the award to another 
carrier, and not a denial of consolidation, which may have the 
effect of causing legal injury. 

Moreover, and more importantly from the standpoint of the 
judicial process, whether this injury will occur or is even threat¬ 
ened cannot be known until an order is issued making such an 
award. A consolidation order is not such an order. A con¬ 
solidation order is not a final order with respect to the right of 
an applicant to have an effective hearing, for the first order 
which can be final on that question is an order awarding a route 
to another carrier. It may be that the chain of events set in 
motion by the order denying consolidation will result in error 
at some future date if no intervening circumstances occur, but 
the consolidation order merely makes error possible, and is not 
itself erroneous. 

Upon the basis of the foregoing considerations, developed 
more fully hereinafter, it is respectfully submitted that the 
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court erred in holding that orders denying consolidation are 
immediately re viewable. Further, and to the extent that the 
Court may have been of the view that the Board is not at liberty 
to employ alternative procedures short of consolidation fear the 
purpose of providing comparative consideration of similar 
applications, the Court also erred in holding that the Board is 
required to consolidate into a single route proceeding all appli¬ 
cations for the same services. 

i 

The Court, erred in holding that orders of the Board denying 
consolidation of applications in route proceedings are 
immediately re viewable as final orders 

The Board recognizes that applications before it, while not 
“mutually exclusive” in the sense of two applications for the 
same radio frequency in the same locality, may be so inter¬ 
related from an economic standpoint that the grant of an appli- 
* cation for a new route without consideration of other applica¬ 
tions for the same services over the same route may under cer¬ 
tain circumstances appear to constitute a denial of hearing 
upon such other applications within the principle of the Ash- 
backer case.* This fact, however, does not warrant the treat¬ 
ment of orders denying consolidation of applications as final 
orders, nor does Ashbacker stand for the proposition that a 
Court is authorized to control an agency’s docket upon specu¬ 
lation that an Ashbacker situation may result. On the con¬ 
trary, Ashbacker, consistently with established principles gov¬ 
erning review of administrative action, held only that the 
Courts will set aside the grant of a license which has the effect 
of denying a rival applicant a fair hearing upon its proposal . 4 
Such review and corrective action by the Courts after an award 
of routes by the Board is contemplated by and available under 
the Civil Aeronautics Act. 


* Ashbacker Radio Co. v. Federal Communications Commission, 326 U. Si 
327 (1945). 

4 The Court set forth Its holding in precise and unequivocal language, 
stating (326 U. S. 327 at p. 333): “We only hold that where two bona fide 
applications are mutually exclusive the grant of one without a hearing 
to both deprives the loser of a hearing which Congress chose to give him.’*' 
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Apart from the fact that there is absolutely no cfise law which 
supports the Court’s r ulin g herein,® it is impossible to predict 
that a denial of fair hearing will result from the refusal of the 
Board to consolidate a given application into a pending pro¬ 
ceeding. In order to make such a prediction there are two 
questions which must be answered: (1) what authority, if any, 
will the Board grant to other applicants in the proceeding in 
which petitioner seeks consolidation; and (2) what action will 
the Board take with reference to petitioner’s application in the 
absence of consolidation? In the Ashbacker case, the answer to 
the first question was known because the Commission had al- j 
ready granted authority to Fetzer, and the answer to the second 
question was assumed as a practical matter because the respec¬ 
tive authorities sought by Ashbacker and Fetzer were mutually 
•exclusive, so that Ashbacker not only had to establish its own 
case but also had to show why Fetzer should be displaced. But 
in a situation like that at bar, the answer to the first question 
can never be known at the time consolidation is denied. For 
this reason alone, the answer to the second question cannot be 
determined here. Independently, even if the answer to the 
first question were known, the answer to the second question 
would still be fraught with uncertainty. 

Certificates of public convenience and necessity can never be 
physically exclusive as are radio licenses since an unlimited 
number of carriers may operate aircraft between any given 
points. Further, even though the certificates in question may i 
• authorize the transportation of the same types of traffic be¬ 
tween the same termini, the services afforded by different car¬ 
riers or proposed by different applicants may meet a different 
need. For example, feeder and trunk line operators may serve I 
the same general routes without either operation seriously af- 

s The cases relied upon by the Court in support of its view that orders 
denying consolidation are immediately reviewable dealt with problems other 
than consolidation of applications. Although the Court obviously considered 
that the cases involving appeals from orders denying intervention were 
analogous to the instant situation, as' hereinafter pointed out a great differ¬ 
ence exists between directing an agency to admit a party to a pending pro¬ 
ceeding (intervention) and directing in advance the order in which an agency 
shall hear its cases, the necessary corollary of entertaining petitions for 
review of orders denying consolidation. I 


I 
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fecting the other. All cargo carriers may operate over identical 
routes served by carriers engaged primarily in passenger opera¬ 
tions but also authorized to conduct cargo services. The au¬ 
thorization of a helicopter or pick-up service in a given area 
would not preclude the subsequent grant of either a feeder- or 
trunk-line certificate in the same area. And, of course, the fail¬ 
ure of the Board to grant any authorization in a proceeding, as 
frequently occurs, would not preclude favorable consideration 
of an application which had not been consolidated in such 
proceeding. 

Even if the Board should refuse to consolidate into a particu¬ 
lar proceeding an application which as a practical matter could 
not be granted entirely or in part if certain applications already 
in the proceeding should be granted, it does not follow that an 
Ashbacker situation will result therefrom. The Board may 
hear applications separately and consolidate them for decision, 
or it may in an appropriate case permit an intervenor to pre¬ 
sent evidence relating to its contention that its proposal yet to 
be heard will better serve the public interest than the applica¬ 
tion then under consideration. As hereinafter demonstrated in 
Point II, the Board on numerous occasions has followed these 
procedures and also in other instances has deferred considera¬ 
tion of applications already heard until such time as these 
proposals could be considered with other such proposals to be 
heard in other proceedings. As this Court recognized in 
Eastern Airlines, Inc. v. Civil Aeronautics Board, 6 the various 
applications filed with the Board are all overlapping, both as 
to area and services, and the question of consolidation of par¬ 
ticular applications necessarily must be left to the informed 
judgment of the Board. In this connection, it is not without 
significance that no party has ever successfully asserted that 
the Board erred in refusing to consolidate applications during 
the ten years of its existence and in the disposition of over 1900 
route applications, nor has any petition for review even so 
much as contended that the actual award of a certificate con¬ 
stituted a denial of fair hearing upon an application not con¬ 
solidated in the proceeding in which the award was made. 

* Case No. 10099, decided November 30,1949, petition for rebearing filed by 
Eastern Airlines, Inc., on December 12,1949. 
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In short, the Court simply cannot determine in advance of 
the award of routes in the proceeding in which consolidation 
was denied whether an Ashbacker situation is presented. This 
fact is abundantly demonstrated by the decisions in this case 
and the similar case of Eastern Airlines v. Civil Aeronautics 
Board , supra. In both cases the Court was unable to deter¬ 
mine that any award which the Board might make in the pro¬ 
ceedings involved would preclude a fair hearing upon the peti¬ 
tioners’ applications. Accordingly, it necessarily concluded ! 
that no right to consolidation existed in either case. However, 
it also recognized in both cases, although quite properly assum-! 
ing the contrary, that the final award of routes in the cases 
might be such as to prejudice the petitioners’ applications.! 
The most that the Court could say in either case was that it did 
not then appear that an Ashbacker situation might result. 
Further, as demonstrated above, the fact that the Board denied 
consolidation of applications which appeared to be mutually 
exclusive would not indicate that the Board proposed to grant 
an application without consideration of other applications seek¬ 
ing the same or a similar authorization. Under these circum¬ 
stances, consideration and determination of the merits of a par¬ 
ticular order denying consolidation is contrary not only to exist¬ 
ing principles of judicial review of administrative action but 
also to established principles of jurisprudence. The Court, in 
any such case, can state only that, assuming no change in the 
course or scope of the proceeding or intervening action by the 
Board, it believes either that a denial of fair hearing upon an 
application may or may not result from a failure to consolidate 
applications. It can only express its views of what the result 
may be upon a hypothetical state of future events, an express 
sion perilously close to a forbidden advisory opinion. 

The refusal of the Federal Courts to review interlocutory 
orders has been explained in countless decisions upon various 
assigned grounds. In some instances, consideration of the 
effect of such review upon the administrative process appears 
to have been controlling. In other instances, and particularly 
by this Court in past cases, consideration has been given to the 
effect upon the courts of the avalanche of cases which inevitably 
would result from the entertaining of petitions for review of 
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interlocutory orders. In the case of circuit courts, which have 
only that original jurisdiction which Congress has conferred 
upon them by statute, review of interlocutory agency action 
has sometimes been said not to be within the statutory author¬ 
ity conferred by a particular review provision, and the party 
affected by such interlocutory action left to his remedy in a 
district court of original jurisdiction. The courts also have 
refused review of interlocutory orders for the stated purpose of 
avoiding the obvious evils of piecemeal review. As hereinafter 
demonstrated, the rule of law here established is contrary to 
the underlying principles of all of the foregoing decisions. 

In the present case the Court has determined the merits of 
Seaboard’s contentions in the light of presently existing facts. 
It specifically recognized, however, that the situation might 
change. Accordingly, Seaboard was advised that if “the pro¬ 
ceeding should go beyond, or tend to go beyond, the issues as 
limited by the Board’s declarations, Seaboard will have op¬ 
portunity to protect whatever rights it has in respect of its 
application.” At what time or with what justification Sear- 
board will avail itself of the Court’s invitation cannot be 
predicted. However, if such a request is made, whether or not 
justified, the Court under its announced rule of law must again 
consider the merits of Seaboard’s contentions. Upon that con¬ 
sideration, it is difficult to see how the Court could entertain 
the petition for review since it would be unable to find any 
differently from what it already has found—that it simply 
cannot determine in advance what subsequent action the Board 
- may take. Further, after final disposition of the Transfer 
case, Seaboard may be expected to seek review of any routes 
awarded therein if it is of the view that the action taken by the 
President pursuant to the Board’s recommendation may be 
detrimental to consideration of its application. 7 

T The court apparently agreed with the Board’s view herein that Seaboard 
could obtain review of the final order entered in the Transfer case if the 
entry of that order precluded a fair hearing upon its application, notwith¬ 
standing that such order would be that of the President., Significantly, 
Seaboard predicated its claim to immediate review of the obviously inter¬ 
locutory order here involved upon the contention that later review would 
be precluded because of Intervening Presidential action, and appears to 
have recognized that but for this possibility its petition for review would 
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A possibility thus exists that the Court may be compelled to 
^entertain several review proceedings arising from a single order 
of the Board. The undesirable effect of such a possibility upon 
both the Court and the Board is apparent. As the Court is 
quite well aware, the decision entered herein constitutes a 
precedent applicable to review of similar interlocutory action 
by other regulatory agencies, and the number of appeals re¬ 
ceived by the Court from agency action may be expected to 
increase tremendously as a direct result of this opinion. 
Further, no Court is more cognizant than this Court of the 
tendency of litigants to delay administrative determinations by 
every device which they can employ. The possibilities of 
delay afforded by the rule of law announced herein are so 
obvious as not to require comment. 

The Court has thus announced a rule of law which subjects 
both itself and the various Federal regulatory agencies to an 
avalanche of appeals which, regardless of their merits, must be 
considered by the Court and treated by the agencies as full 
dress review proceedings. Further, the practical impossibility 
of determining in advance of the actual award of routes whether 
denial of consolidation constituted a denial of fair hearing 
upon an application will render these review proceedings mean¬ 
ingless for all purposes other than delay. In inviting this 
meaningless piecemeal review, the Court also has departed from 
the recognized and long established principle that interlocutory 
orders of the type here involved do not fall within the class of 
orders which it is authorized by statute to review as independent 
final orders. Further, in establishing a new classification of 
interlocutory orders which it will consider as final for review 
purposes, the Court has done so by reasoning which, if followed 
in the case of other interlocutory procedural orders, inevitably 
will compel treatment of all such orders as final for the purposes 
of judicial review. 

have been premature. If the Court had concluded herein that judicial 
review after Presidential action was precluded, then the Board, although 
disagreeing with the result, nevertheless would have understood the basis 
of the Court’s ruling. As the case presently stands, however, the Court 
apparently has sanctioned successive review proceedings up to and including 
the final substantive order to be entered in the proceeding. 
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The Court of course recognized that it is not authorized to- 
provide review of interlocutory orders, and indeed after review¬ 
ing the order here involved expressly disclaimed its jurisdiction 
to do that which it had just done. So conscious was the Court 
of the fact that it lacked authority to review interlocutory 
agency action that it based its ruling upon an assumed “right to 
consolidation,” 8 rather than upon the real right here asserted, 
that of effective consideration of an application. The Court 
reasoned that if the order under review had denied rights which 
Seaboard would otherwise have then the order would be “final” 
and accordingly immediately reviewable. The “right” which 
the Court considered would be forever lost if not immediately 
compelled was the procedural step of consolidation, a mere 
detail of procedure not heretofore dignified as a separate and 
distinct right in and of itself. Only recently, this Court held 
that no “right” to consolidation exists independently of the 
right to an effective hearing upon an application. Mansfield 
Journal Co. v. F. C. C., 173 F. 2d 646 (App. D. C., 1949). 

It is apparent that the foregoing reasoning is applicable to 
all interlocutory procedural orders and that the court will have 
difficulty in refusing its application in all future proceedings 
for review of such orders. A person may have a “right” not 
to be forced to defend in an administrative proceeding, a right 
forever lost if the agency is not halted at the threshold of its 
inquiry. A “right” may exist to service of a trial examiner’s 
report or to continuance or transfer of place of hearing which, 

•The fact that no “right to consolidation” was involved in this case is 
abundantly demonstrated by a consideration of what the Court’s mandate 
would have been had Seaboard been successful herein. If the Court had 
concluded that the Board would act in the Transfer case in such manner as 
to preclude subsequent effective consideration of Seaboard’s application, and 
upon such a suppositious conclusion had determined to grant Seaboard some 
form of relief, that relief obviously would not have been consolidation of 
its application into the Transfer case. Hearings have been completed upon 
both Seaboard’s certificate application and in the Transfer case, and the 
proper mandate of the Court in such an event would have been that Sea¬ 
board’s application be determined prior to or simultaneously with the 
Transfer case. Further, Seaboard Itself recognized before the Board that 
either of the mentioned procedures would have accorded it the same “right” 
which It sought to obtain by the alternative procedure of consolidation 
(App. 176). 
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if not immediately granted, will be forever lost if for no other 
reason than through an application of the rule of prejudicial 
error upon review of the final action in the proceeding. 

Further, the rule of law announced herein as to orders deny¬ 
ing consolidation, which necessarily must be distinguished and 
limited in innumerable future cases involving all types of inter¬ 
locutory procedural orders unless corrected at this time, does 
not even have the virtue of a rule which will permit the correc¬ 
tion of error at the threshold of a proceeding. There are many 
situations in which an appealing argument can be made for the 
desirability of affording immediate review and correction of 
interlocutory action which, if uncorrected, will require either 
participation in useless proceedings or further proceedings after 
final agency action. Apart from the fact that these appealing 
arguments have heretofore been rejected by the Federal Courts 
as a basis for providing review of interlocutory administrative 
action,® no such argument can be made for review of orders 
denying consolidation of applications in route proceedings be¬ 
fore the Board. As hereinbefore demonstrated, the effect of 
the refusal of consolidation upon the ultimate right asserted, 
that of effective hearing upon an application, cannot be known 
until the Board has actually awarded routes. The Court 
simply cannot correct an error which has not occurred and 
which it is unable to predict will occur. True enough the Court 
may lessen the possibility of ultimate error by assuming super¬ 
visory control over the Board’s docket, but the Court lacks 
authority to follow any such procedure. 

In reaching the conclusion that orders denying consolidation 
are immediately reviewable, the Court obviously considered 
that such orders are analagous to orders denying intervention, 
and accordingly relied upon the decision in the WJR case to 
support its theory. The WJR case does not even support the 
proposition that administrative orders denying intervention 
are immediately and separably reviewable since review of the 

i 

* An excellent statement of the reasons which motivate certain State courts 
to review and correct interlocutory administrative action at the threshold 
of a proceeding, together with a recognition that the review there afforded 
was contrary to the accepted Federal rule, may be found in the case of Ward 
v. Keenan , N. J. Sup. Ct, December 5,1949. 18 LW 2265. i 
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order denying intervention in that case was afforded only as an 
incident to review of the Commission's order granting Coastal 
Plains a license. In this connection, the WJR case stands only 
for the proposition that where a final definitive order is entered 
without the participation of an applicant for intervention, and 
is asserted to be invalid because the prospective intervenor was 
not permitted to participate in its formulation, the question 
of right to review and right to intervention are the same. This 
is not a new rule of law compelling abandonment of prior prece¬ 
dents as the Court assumed, this Court having announced a 
similar ruling seven years ago. 10 

Further, whatever rule may be gleaned from the WJR case 
as to when review should be had of orders denying intervention, 
the result reached in this case is directly contrary to the plain 
holding in the WJR case with respect to the problem here in¬ 
volved- To direct an agency to permit a person to intervene 
in a pending proceeding does not constitute judicial control 
over an agency's calendar. A direction to an agency to consoli¬ 
date applications, however, requires the Court to control in 
advance the order and manner in which the agency shall con¬ 
sider its cases. The courts simply have no such authority. In 
its decision in the WJR case, this Court stated with respect to 
WJR’s contention that the Court should compel deferral of 
consideration of Coastal Plain's application: 

* * * the contention of WJR would require this 
Court to direct the order in which the Commission shall 
consider its cases. This we cannot do. If by reason of 
procedural malarrangement the Commission commits 
error in the disposition of a given case, that error can 
* be considered as can any other. But this Court cannot 
direct in advance the order of precedence in the Com¬ 
mission’s calendar (174 F. (2d) at page 231, emphasis 
supplied). 

** See National Broadcasting Company v. Federal Communications Com¬ 
mission, 76 App. D. C. 238, 132 F. (2d) 545, 549 (1942) aCTd 319 U. S. 239 
(1943). This same rule of law was urged by the Board in its brief in Sea¬ 
board’s case No. 10086, which brief was prepared prior to the Supreme Court 
decision in WJR (see page 19 of the Board’s brief therein). 
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The Supreme Court noted its “complete agreement” with 
this view. 337 U. S. at page 272. The analogy to the instant 
problem is precise and controlling. The Court through the 
medium of review of interlocutory orders denying consolidation 
■ cannot control the Board’s calendar. If an Ashbacker situation 
is presented by the grant of a rival application, the Court can 
then consider and correct the error resulting from procedural 
malarrangement. It clearly lacks authority upon speculation 
that an Ashbacker situation may result to control the Board’s 
docket. 

n 

i 

The Court erred in stating that the Board must consolidate 
all conflicting applications for new routes in the same 
proceeding 

The Board believes that the Court in announcing its view 
that consolidation of conflicting applications is required in new 
route proceedings intended only to state a rule of law with 
which the Board agrees, namely, that the Board cannot grant 
an application without comparative consideration of other 
timely filed applications seeking the same or substantially the 
same authorization. The Board also is confident that the 
various procedures short of consolidation which it frequently 
utilizes to afford such consideration meet every requirement 
of due process. The vice of the statement by the Court herein 
is that such statement, coupled with the invitation extended 
to seek review of orders denying consolidation., inevitably will 
result in review proceedings in which an application of the 
courts dictum in this case will be sought. Even if the court 
should adhere to its view that interlocutory orders denying 
consolidation are immediately re viewable, the Court neverthe¬ 
less must recognize that the Board is entitled to some flexibility 
in and control over its own calendar. i 

Accordingly, the Board respectfully requests the Court to 
modify its opinion herein to indicate that the requirement of 
consolidation of conflicting applications is not a rigid one ad¬ 
mitting of no deviation, but that any procedure which the 
Board may adopt which affords a fair hearing upon rival appli¬ 
cations will satisfy the demands of the Court. 
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As hereinbefore stated, on many occasions the Board has 
employed several alternative procedural devices in affording 
comparative consideration upon conflicting applications in ad¬ 
dition to actual consolidation of such applications into a single 
proceeding. It has heard applications in parallel proceedings 
and consolidated them for decision. 11 It has permitted inter¬ 
vention by applicants seeking somewhat similar authority and 
has received evidence relating to their contentions that their 
proposals yet to be heard will better serve the public interest 
than those advanced by the applicants in the proceeding, 12 and 
it has deferred consideration of applications already heard for 
consideration with applications yet to be heard. 13 The number 
of cases in which the Board has adopted one or more of the 
foregoing devices is substantially greater than the illustrative 
cases cited in the notes. Application of the Court’s dictum 
to the numerous situations involved would seriously impair 
the ability of the Board to “conduct its proceedings in such 
manner as will be conducive to the proper dispatch of business 
and to the ends of justice” as section 1001 of the Act (49 U. S. C. 
681) specifically authorizes. Reference again is made to the 
fact that, despite the great number of applications disposed of 
by the Board, no party has ever contended that an Ashbacker 
situation has resulted from the award of a certificate of public 
convenience and necessity. The Board is fully aware of the 
requirements of due process and fair hearing, and has always 
endeavored to calendar its cases so that all procedural safe¬ 
guards will be afforded. The Board does not ask to be excused 

a See e. g. New England Case, 7 C. A. B. 27, 49, 50 (1946); Earth Central 
Case, 7 C. A. B. 639, 645 (1946); Great Lakes Area Case , 8 C. A. R 380, 382 
<1947); Boston-New York-Atlanta-New Orleans Case, 9 C. A. B. 38, 58, 59 
(1948). 

n See e. g. the procedure followed in the Service In New England States 
Case, Docket No. 2196 et al., the case in which Eastern Airlines was denied 
consolidation and which gave rise to the Court's opinion in case No. 10099. 
Eastern, Yankee Skylines and Skyway Corporation all were permitted to 
intervene therein and to offer evidence concerning the benefits which would 
accrue from the granting of their applications which were not consolidated 
into the proceeding. Examiner’s Report in Docket No. 2196 et al., dated 
August 17, 1949, pp. 32-92. 

a See e. g. Colonial Airlines, Inc., Washington-Ottawa-MontreeU Service, 
« C. A. B. 481, 504 (1945). 
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from a single such requirement, but asks only that it not be 
placed in a procedural strait jacket by a dictum not intended to 
have that result. 

Wherefore, the Civil Aeronautics Board respectfully prays 
that the Court grant rehearing with respect to its decision of 
December 5, 1949, and that upon such rehearing it modify its 
decision in the manner requested in this petition. 

Respectfully submitted. 
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